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/// ihc Tnited States Circuit romi of Appeals for the NiutJi

Circuit.

ERIK O. LIXDBLOM,
Plaiutiff in Error,

vs.

SARAH K. ROOKS, \

Defendant in Error./

Stipulation and Order Extending Time to File Record.

It is hereby stipulated that an order may be made

in the above-entitled action enlarging" the time for

the plaintiff in error to file the transcript of the record

and docket the above-entitled cause in the above-en-

titled court until the first day of October, 1905.

Dated August 9th, 1905, at Nome, Alaska.

W. H. METSON and

IRA D. ORTON,

Attorneys for Plaintiff in Error.

A. J. BRUNER,

Attorney for Defendant in Error.

Order.

In accordance with the foregoing stipulation, it is

hereby ordered by the undersigned Judge, who signed

the citation on writ of error in the above-entitled action,

that the time for plaintiff in error to file a transcript

of the record and docket the above-entitled cause in

the United States Circuit Court of Appeals for the
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Ninth Circuit, be and the same is hereby enlarged to and

int-luding the first day of October, 1905.

Done at Nome. Alaska, this 0th day of August, 1905.

ALFRED S. :M001JE,

Judge of the Ignited States District Court, District of

Alaska, Second Division.

[Endorsed]: No. 1248. Ignited States Circuit Court

of Appeals, Nintli Circuit. Erik O. Lindbloui. IMaiutiff

in Error, vs. Sarah K. Itocks, Defendant in Error. Stip-

ulation and Order Extending Time to File Kecord.

Filed Sept. 5, 1905. F. D. Moucktou. Clerk.

In the United >^t(ite.s District Court for the District of Alas-

la, Second Division.

SARAH K. ROCKS,
Plaintiff,

vs.

E. O. LINDRLOOM and JOHN DOE,

Defendants

Complaint.

Plaintiff complains and alleges:

I.

That the plaintiff is the owner, has a legal estate in

and the present right to the possession of that certain

lot, piece or parcel of land situate, lying and being in

the town of Nome, Cape Nome Recording District, Dis-
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triet of Alaska, and more particularly described as

follows, to wit:

Commeucino- at a point on the northerly line of Stead-

man Avenue 40 feet in an easterly direction from the

northeast corner of Second avenue east and Steadman

Avenue, thence easterly along said Steadman Avenue

50 feet and 6 inches; thence at right angles in a north-

erly direction 140 feet; thence at right angles in a

westerly direction 50 feet and inches; thence at right

angles in a southerly direction 140 feet to the place of

beginning.
]

11.

That the nature of the plaintiff's estate in the said

premises is an estate in fee simple except for the para-

mount title of the United States, being a legal right

to the exclusive possession, use and enjoyment of said

premises and the whole thereof, together with the pre-

ferred right of pre-emption from the United States.

III.

That on or about the 12th day of August, 1899, while

the said laud was still a part of the vacant, unoccupied,

and unappropriated public lands of the United States,

and open for location and occupation, the plaintiff here,

a citizen of the United States over the age of 21 years,

quietly, peaceably and lawfully entered upon and lo-

cated and took possession of said land and premises

and occupied and resided upon the same and continued

in the occupation and possession of the same until on

or about the day of May, 1900.
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IV.

That a notice of location of said laud and ])roiiiises

hfcreinbefore described Avas filed bv plaintiff heroin in

the office of the recorder of the municipality of Nome

on the 20th day of September, 1900, and was duly

recorded in X'oluuie (> at pa_oe 100 of said records.

V.

That on or about the said day of May, 1000. the

ASiid defendants wrongfully and unlawfully entered

upon and took possession of the said land and prem-

ises hereinbefore described and ousted and ejected the

plaintiff therefrom, and wrongfully and unlawfully

withheld possession thereof and ever since said last-

named date, and now do so wrongfully and unlawfully

withhold possession of said premises from the plaintiff

to the plaintiff's damage in the sum of |5,000.00.

VI.

That the true name of the defendant, pJohn Doe, is

unknown to plaintiff, and tlie said name is fictitious,

and plaintiff asks that when the true name of said de-

fendant John Doe is ascertained, that the same be in-

serted in the complaint.

Wherefore plaintiff prays that plaintiff be adjudged

the owner of said lands and preniises and of the whole

thereof; that the plaintiff have restitution thereof to-

gether with 15,000.00 as damages for the wrongful with-

holding of the same and her costs herein.

A. J. BKUXEK and

ELWOOD BEUXEK,
Attorneys for Plaintiff.
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United States of America, >>

Us.
District of Alaska.

J

Sarah K. Rocks, being first duly sworn, deposes and

savs: That I am the plaintiff named in the foregoing-

complaint; that I have heard said complaint read, and

know the contents thereof, and that I believe the same

to be true.

SARAH K. ROCKS.

Subscribed and sworn to before me this 10th day of

August, 1904.

[Notarial Seal] J. F. HOBBES,

A Notary Public in and for the District of Alaska.

[Endorsed]: No. 1180. In the United States District

Court for the District of Alaska, Second Division.

Sarah K. Rocks, Plaintiff, vs. E. O. Lindbloom et al.,

Defts. Complaint. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Aug. 10', 1904. Geo. V. Borchsenius,

Clerk. By Jno. II. Dunn, Deputy Clerk. A, J, Bruner,

Elwood Bruner, Attorneys for Plaintiff.
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In the United States District Court for the District of Alas-

ka, Second Division.

SARAH K. ROCKS,

Plaintiff,

vs.

E. O. LINDBLOOM and JOHN DOE,

Defendants.

Summons.

The President of the United States of America, to E.

O. Lindbloom and Jolin Doe (Whose True Name is

Unknown), Greeting:

You are hereby- summoned and required to appear

within 30 days after the date of the service of this sum-

mons upon you (exclusive of the day of service), and

answer the complaint of the plaintiff in the above-en-

titled action, or judgment for want thereof will be

taken against you.

And take notice that in case you fail to answer said

complaint the plaintiff will apply to the Court for the

relief demanded therein.

Witness the Honorable ALFRED S. :\IOORE, Judge

of the United States District Court, for the District of

Alaska, Second Division, and the seal of said court af-
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fixed at the City of Nome in said Division tlie lOtli day

of August, 1904.

[Seal of the Said Court]

GEO. Y. BOECHENIUS,

Clerk.

By Juo. H. Dunn,

Deputy Clerk.

United States of America,^

District of Alaska,

Second Division.

; ss.

I hereby certify that I received the annexed sum-

mons on the 10th day of August, 1901; and thereafter,

on the same date I served the same at Nome, Alaska,

upon the within-named defendant, E. O. Lindbloom,

by delivering to and leaving with him a copy thereof,

together Avith a certified copy of the complaint filed

therein.

Eeturned this 12th day of August, 1904.

FRANK H. RICHARDS,

United States Marshal.

By Geo. Comerford,

Deputy.

Marshal's costs: 1 service, fCOO.

[Endorsed] : No. 1180. In the United States District

Court for the District of Alaska, Second Division.

Sarah K. Rocks, Plff. vs. E. O. Lindbloom et al., Defts.
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Summons. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Aug. 13, 1904. Geo. Y. Borchsenius, Clerk. By G. J.

L., Deputy Clerk. A. J. Bruner, Elwood Bruner, At-

torneys for Plaintiff (1049), Au". 10.

In (he United States District Court for the District of A/o.s-

Art, Second Division.

SARAH K. ROCKS,
^

Plaintiff,

vs.

E. O. LINDRLOOM and JOHN DOE,

Defendants.
^

Answer.

Comes now E. O. Lindbloom, one of the defendants

in the above-entitled action and for answer to plain-

tiff's complaint, alleges and denies as follows:

I.

Denies each and every allegation contained in para-

graphs one, two, three, four and five of plaintiff's com-

plaint.

For a further and separate answer to plaintiff's com-

plaint, defendant alleges:

That heretofore, to wit, on the 22d day of November,

1899, the lot of land described in plaintiff's complaint

was vacant and unoccupied land belonging to the Gov-
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eminent of the United States, and on said date one

Fred Tronsen entered thereon and h^cated the same

as a town h)t in accordance with the laws of the United

States and the customs of the mnnicipality of Nome.

That said Fred Tronsen on said day posted thereon a

notice of location and marked the corners of said lot,

and thereafter bnilt a house on and improved the same.

Said notice of location of said Fred Tronsen was duly

recorded in volume 2, page 38 of the Eecords of the

Recorder's office, in the town or municipalty of Nome,

That thereafter the said Fred Tronsen entered into the

peaceable possession of the said lot of land, and after-

ward on the 2d day of May, 1900, together with J, A.

Westby, who acquired an interest therein, conveyed the

same to one J, H. Lanipe, the said J. H. Lampe, there-

after entered into the peaceable and quiet possession

of the same, and afterward on the 14th day of May,

1900, by a deed of conveyance duly executed and deliv-

ered, sold and conveyed the same to this defendant.

That this defendant paid the said J. H. Lanipe a valu-

able consideration, to wit, the sum of $1,500.00 for said

lot of land, and immediately thereafter went into the

quiet, peaceable, and exclusive possession of the same,

and thereafter during the months of July and August,

1900, built and constructed thereon a dwelling-house

at an expense of more than oue thousand dollars. That

this defendant has, and he and his grantors have been,

ever since the 22d day of November, 1899, the owners

of the lot of land described in plaintiff's complaint,

and the whole thereof, by virtue of locaton, occupation,
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possession and iiuproTement of the same as a town lot

and for residence purposes.

Defendant further alleges that said lot of land is

and was at all times since the commencement of this

action, and long prior thereto, of the value of upwards

of five hiindicd doUais, and the improvements thereon

are and were, at all times since the commencement of

tliis action, and prior thereto of the value of one thou-

sand dollars. '

For a second furtiier and separate answer to plain-

tiff's complaint, defendant alleges:

That on or about the 14th day of May, 1900, this de-

fendant found one J. IT. Lampe in the quiet, peaceable

and exclusive possession of the lot of land in the com-

plaint described claiming to hold, own and possess the

same as a town lot, located on public lands of the United

States, and the said J. H. Lampe had constructed

on said lot a dwelling-house and he and his grantors and

predecessors in interest had held, possessed, occupied

and used the said lot and the whole thereof ever since

the same was vacant and unoccupied public lands of the

United States. That finding the said Lampe in the

quiet, peaceable and exclusive possession of said lot of

land as hereinbefore alleged, and finding the said J. II

Lampe so occupying and claiming to own the same, this

defendant in good faith desiring to purchase the said lot

of land, did on the said 14th day of May, 1!)00, pay to the

said J. H. Lampe the sum of fifteen hundred dollars for

said lot and the improvements thereon. That said

I^ampe did thereupon make, execute and deliver to this

defendant a deed in writing of said premises, and did
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then and there deliver to defendant the quiet, peaceable

and oxc'hisive possession of said lot of land and the

whole thereof and the improvements thereon. And this

defendant was, at the time of said purchase entirely ig-

norant of any claim to said lot by the plaintiff, and did

cause, due and diligent inquiry to be made to ascertain

if any person other than the said Lampe had or made

any claim to said premises or any part thereof. That

after purchasing said property from said Lampe this

defendant continued at all times thereafter to be,

and he still is in the quiet and exclusive possession

thereof. That after so purchasing said property

from said Lampe this defendant did, in the months

of July and August, 1900, in good faith, at an ex-

pense of upwards of one thousand dollars, build and

construct on said lot a dwelling-house and defendant so

constmcted and built on said lot the said dwelling-house

without any knowledge of any claim made to said lot by

the plaintiff, and this defendant further alleges that the

plaintiff never did at any time until long subsequent to

the building and completion of said dwelling-house

notify the defendant of her said claim to said property,

or make any claim to said property, but on the contrary

stood by silently and allowed this defendant without no-

tice, to in good faith build upon and improve said lot and

expended in so doing in excess of the sum of one thou-

sand dollars.

And this defendant further alleges that by reason of

the facts hereinbefore alleged, the said plaintiff is es-

topped and ought not now, in equity and good con-
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science, be allowed to assert or claim any title to the

lands and premises described in plaintiff's complaint, or

any part thereof.

And for a third further and separate defense to plain-

tiff's complaint, this defendant alleges:

That on or abont the day of May, 1900, this de-

fendant found one J. H. Lampe in the quiet, peaceable

and exclusive possession of the lot of land described in

plaintift"s complaint. That said Lampe had built on

said lot a dwelling-house, and had possession of and was

holding, using and occupying the same, and the whole

thereof, as a town lot. And thereupon tliis defendant

desiring to purchase the same, did pay the said J. H.

Lampe therefor the sum of fifteen hundred dollars and

the said J. H. Lampe did thereupon make, execute and

deliver to this defendant a deed to said premises, and

this defendant thereupon took possession of the same,

and has ever since held possession thereof and has im-

proved the same and the dwelling-houses thereon at a

cost of upwards of one thousand dollars. That prior to

the time when this defendant so purchased the said lot

from the said Lampe the plaintiff has long since aban-

doned any claim she theretofore had or made to said

lot, or any part thereof.

Wherefore, having fully answered this defendant

prays to go hence dismissed with judgment for his costs.

IRA D. ORTON,

Attorney for Defendant Lindbloom.
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United States of America,"^

District of Alaska. J

Ira D. Orton, being first duly sworn deposes and says:

that lie is the attorney for E. O. Lindbloom in the above-

entitled action; that he has read the above and forego-

ing- answer and knows the contents thereof and believes

the same to be true. That the reason why this verifica-

tion is made by affiant and not by said E. O. Lindbloom

is because the said E. O. Lindbloom is absent from the

District of Alaska, and for that reason is unable to make

this verification.

IKA D. ORTON,

Subscribed and sworn to before me this 30th day of

September, 1904.

[Notarial Seal] L. F. THOMAS,
Notary Public in and for the District of Alaska, Resid-

ing at Nome.

Service of within answer is hereby admitted this 30th

day of September, 1904.

A. J. BRUNER,
Attorney for Plaintiff.

[Endorsed] : 1180. Original. In the United States

District Court for the District of Alaska, Second Divi-

sion. Sarah K. Rocks, Plaintiff vs. E. O. Lindbloom, et

al., Defendant. Answer. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Sep. 30, 1904. Geo. Y.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Defendant.
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111 ilic ( ii'iIk] SInhs District Court, in tnir] for tJic District of

. 1 laska , Sccon cl D i r is ion

.

SARAU K. KOCKS,

Plaintiff,

vs.

E. O. LIXDBl.OOM aiKl JOHX DOE,

Defendants.

Reply.

Comes now the above-named plaintiff, and replying

to the answer of the defendant, E. O. Lindbloom, admits,

d'.'uies and alleges as follows:

1.

Iveplying to the first further and separate answer to

plaintiff's complaint, plaintiff denies each and every al-

legation, matter and thing therein contained, save and

except the allegation that the defendant constructed a

house thereon at an expense of more than §!l,000, and

that said lot of laii<l was at all times since the com-

mencement of this action and long prior thereto of the

value of upwards of foOO, and the improvements thereon

of the value of |1,000.

2.

Plaintiff replying to the second, further and separate

answer to plaintiff's complaint, denies each and every

allegation, matter and thing therein contained save and

except the allegation that the defendant E. O. Lind-



vs. SaraJi K. Rocks. 15

bloom constructed a dwelling-house on said lot of the

value of upwards of .fl,000.

3.

Plaintiff replying to the third, further and separate

answer of the defendant, E. O. Lindblooin, denies each

and every allegation, matter and thing therein con-

tained, save and except the allegation that the defend-

ant has erected a dwelling-house on said lot, at a cost

of upwards of |l,0O0.

Wherefore, plaintiff having replied to the answer of

the defendant, E. O. Lindbloom, prays judgment as set

forth in her original complaint herein filed.

A. J. BRUNER,

Attorney for Plaintiff.

United States of America, ^

r'ss.

District of Alaska. J

Sarah K. Rocks, being first duly sworn, deposes and

says: I am the plaintiff in the above-entitled action; I

have heard read the within and foregoing reply, know

the contents thereof, and that the same are true as I

verily believe.

SARAH K. ROOKS.

Subscribed and sworn to before me this 10th day of

January, 1905.

[Notarial Seal] J. F. HOBBES,

Notary Public in and for the District of Alaska.

I, A. J. Bruner, hereby certify that I am the plaintiff's

attorney in the above-entitled case; that I prepared the
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original reph- iu case and that tlie above and foregoing

is a full, true and corect copy of the original.

Dated at Nome, Alaska, Jan. 10, 1905.

A. J. BRUNEK,

Attorney for Plaintiff.

fc>ervico of tlie within acknowledged this 10th day of

January, A. D. 1905,

IRA D. ORTON,

Attorney for Defendant Lindbloom.

[Endorsed]: No. 1180. In the United States District

Court, District of Alaska, 2d Division. Sarah K. Roeks,

I*lainti{f vs. E. O. Lindbldom, et al., defendants. Reply.

Fih'd in tlie Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Jan. 11, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. A. J. Bruner, Attorney for

Plaintiff. McB.

Ill the District Court of the United States, in and fur the

District of Alaska, Srco)id Division.

SARAH K. ROOKS,

vs.

E. O. LINDBLOM,

Plaintiff,

Defendant, /

Verdict.

We the jury in the above-entitled action, find for the

plaintiff, and find that the plaintiff is entitled to the

possession of the property described in the comi)laint
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and is the owner in fee tliereof subject to the paramount

title of the United States, and find tliat she is entitled

to daniag'es in the sum of f 1,250, for the wrongful

withholding thereof by defendant.

Dated January 24th, 1905.

L. L. SAWYER,
Foreman.

[Endorsed]: No. 1180. Sarah K. Rocks Plff. vs. E.

(). IJudbloom, Defendant. A'erdict. Filed in the Office

of the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska, Jan. 21, 1905. Geo.

y. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. McB.

In the United States District Court, in and for the District of

Alaska, Second Division.

SARAH K. ROCKS,

vs.

E. O. LINDBLOM,

Plaintiff,

Defendant*

Judgment.

This action came on regularh^ for trial on the 23d day

of January, A. D. 1905. The said parties appeared by

their attorneys. A jury of twelve persons were regu-

larly impaneled and sworn to try said action. Wit-

nesses and documentary evidence on part of plaintiff

and defendant were introduced, sw^orn and examined.

After hearing the evidence, the argument of counsel and
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instructious of the Court, the jury retired to consider

of tlieir verdict, and subsequently returned into court,

and being- called, answered to their names, and say they

find a verdict for the plaintiff, as follows:

[Title of Court and Cause.]

"We, tlie jury in tlie above-entitled action, find for the

l)laintii1', and find that the plaintiff is entitled to the

possession of the property described in the complaint,

and is the owner in fee thereof, subject to the paramount

title of the United States, and find tliat she is entitled

to damages in the sum of |1,250, for tlie wrongful witli-

holding thereof by defendant.

Dated January 24th, lOOo.

L. L. SAWYE K,

Foreman."

Wherefore by reason of the law in the premises, it is

now hereby ordered, adjudged and decreed, that the

plaintiff is the owner of the lands and premises des-

cribed in plaintiff's complaint, and the whole thereof;

subject to the paramount title of the United States, to

wit, that certain lot, piece or parcel of land, situate, ly-

ing or being in the town of Nome, Cape Nome Record-

ing District of Alaska, and more particularly described

as follows, to wit:

Commencing at a point on the Northerly line of Stead-

man Avenue, 40 feet in an easterly direction fr<un the

northeast corner of Second Avenue East, and Stead man

Avenue; thence easterly along said Steadman Avenue 50

feet and 6 inches; thence at right angles in a northerly

direction 140 feet; thence at right angeles in a westerly
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direction 50 feet, and 6 inches; thence at right angles in

a southerly direction 140 feet, to the place of beginning.

And the right to the possession thereof against the de-

fendant, and against all persons claiming from, through

or under said defendant, after the commencement of

this action; and that the said plaintiff have, and recover

of, and from said defendant, the sum of twelve hundred

and fifty (.fl250) dollars as damages for the wrongful

withholding of the property by defendant.

And it is further ordered and adjudged that the plain-

tiff do have and recover her costs, hereby taxed at |—

—

against the said defendant.

Done at Nome this 22d day of May, A. D. 1905.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1180. United States Dis. Court, Dis-

trict of Alaska, Second Division. Sarah K. Rocks,

Plaintiff, vs. E. O. Lindbloom, Defendant. Judgment.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. May 22,

1905. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Vol. 3, Orders and Judgments, page 263

C. A. J. Bruner, Attorney for Plaintiff. J. D. 1,

page 226.
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In the United Stdte-s Distriet Court for the Disiriet of Alaska,

Second Division.

SARAH K. ROOKS,

Plaintiff,

vs.

No. 1180.

ERICK O. LINDBLOOM and JOHNi
DOE,

Defendants.'
i

Bill of Exceptions.

Tlie above-entitled action came on rej2,ularly for trial

in the above-entitled court, on the 23d day of January,

1905, A. J. Bruner, Esq., appearing for the plaintiff, and

Ira D. Orton, Esq., appearing for the defendant, E. O.

Lindbloom.

Whereupon a jury was impaneled and the following

proceedings were had:

SARAH K. ROOKS, the plaintiff called on her own

behalf, having been duly sworn, testified as follows:

''In 1899 my name was Sarah K. Olson; I first came

to Alaska about the 14th of June—July, 1899. I came

to Dawson. I came to Nome in 1899, the 14th of July.

I came from Dawson here; I arrived in Nome on tlie

14th day of July, 1899. I went to sewing for Mrs.

Porter; she kept a dressmaking and millinery store; I

looked for a lot on the 12th of August, 1899; that h)t is

situated 40 feet from the southwest corner of Steadman
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Aveiiuo and Soooiid Street in an easterly direction, I

mean; be<;inuin<> 40 feet east, of the soutliwest corner of

8(M()nd Avemie—Steadman Avenne and Second Street;

Tliat is the corner where the hospital now is; the lot is

on the north side of Second Street; T ran 140 feet

northerly and 50 feet westerly and 140 feet southerly

and 50 feet easterly to the place of beginning. That is

the way we located it. I began at this point 40 feet

east of the southwest corner of the hospital building;

the lot is located on the north side of Second Street, and..

then I put the location notice at the southeasterly cor-

ner; that would be 50 feet from the hospital. That

would be 50 feet from my location. The southwest cor-

ner is the corner where the hospital is. I began for my

lot, I put the location notice at the southeasterly corner

and then running northerly 140 feet—the right hand side

is east. I placed my notice 50 feet from the hospital

lot. I placed it 50 feet from the southeast corner of

the hospital lot; I ran then 140 feet northerly; then 50

feet westerly and 140 feet southerly and then 50 feet

easterly- to the place where I began. The southwest

corner of my lot is 40 feet from the corner of Stead-

man Avenue and Second Street. I located the lot the

12th day of August, 1809. I was sewing for Mrs. Porter

at that time; I measured the lot and put in stakes at

that time. I put up 2x4 stakes, about 4| feet long

—

kind of lumber—lumber stakes; I put those stakes in

the corners, each corner of the lot. I put up a notice
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on tlie southeast corner; it says that T, the nndersigned,

has staked the lot on the 12th day of Angnst, 1S99, and

rnns 140 feet northerly and 50 feet westerly and 140

feet southerly and 50 feet easterly to tlie place of be-

ginning, for building purposes and then I signed my
name, I made a ditch around my location and then

put the fence around. The fence was of ceiling lumber,

two rows and then stakes first. Those fence posts were

about ten feet apart. I got the lumber in the A. C. Com-

pany's yard, from the A. C. Company. I then hauled

the logs; there were about 8 logs put up there, perhaps

10 to 15 inches through. I put in the floor of ceiling

lumber. I can't say whether it was tongued and grooyed

lumber or not. It is what they call ceiling or perhaps

flooring—after putting the floor down I made a frame,

two rough boards around the tent, and then put the

tent oyer. The frame and posts held up the tent; the

size of my tent was 10x12 feet. After putting it up I

put my furniture in and my things, and went to liye in

it. I put a bed and spring and the mattresses and

blanket; the bed was made out of lumber, ceiling lum-

ber, but I had a spring on it, a spring mattress. I had

two pair of blankets on top of the spring; they were

heayy woolen blankets; I think they weighed about 14

pounds; I bought them at the woolen-mill. I had a robe

on top of the blankets; it was a mink-skin robe; I bought

that in Dawson and I paid fl50 for it, I used it one

winter. I brought it from Dawson with me. T also had

two pillows and a rubber blanket to coyer it oyer. I had
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a stove, cooking utensils, chairs and table in the house;

it was a large Yukon stove. The table was a common

table, about the size of this table here made out of lum-

ber. I occupied this place till I went out the first part

of November, 1899. I left Captain Tronsen and Mrs.

Kauma in charge. I didn't get the lumber to build the

house from the company so I concluded to go out."

At this point in the examination of the witness the

following question was asked the witness and she made

tlie following answer:

Q. When you found you could not get the lumber to

build the house, what did you then do?

A. Then, I looked for somebody to take care of my
things and keep the fence up and look out for my prop-

erty, and so a few days before I had a conversation with

Captain Tronsen, and I learned he was going to stay

here in Xome and was going to live near by in a cabin,

which belongs to Mr. Lilian and Nelson.

?.lr. ORTON.—I object to any arrangement she made

vnth Mr. Tronsen, as not binding upon Mr. Lindblom

and as incompetent, irrelevant and immaterial.

The COURT.—Objection overruled. Exception taken

by defendant.

Q. What else did you do, Mrs. Rocks?

A. I went to Captain Tronsen and I say I got to gO'

out. I can't get the lumber to build the house, and I

can't stay

—

Q. What did Captain Tronsen do?
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^fr. ORTON.—^Same objection, incompetent, irrele-

vant and immaterial and not bindinji; on Mr. Lindblom.

A. I don't understand the question—what did he say

do you mean?

(}. Yes, what did he say or do?

]Mr. ORTON.—Same objection, nor binding on Mr.

Lindblom.
'

The COURT.—Objection overruled. Exception taken

by defendant.

(The witness tlien continued testifying:)

"Then I told Captain Tronsen I would have to go out,

and I asked him if he w^nild look after my things; he

said, 'Yes, because I have nothing to do; I stay here

nearby in this cabin nearby and I have nothing to do

all winter, and I will do that for you.' So I said, 'Will

you go over to my tent and I will show you the things

I am going to leave and if you will take care of them for

mo. I want to hold this lot, because I believe it is valu-

able, and keep the fence around it'; and so the Captain

said he would—he would look after it; and then I was

going to ask Mrs. Rauma—he came over to my tent; he

came over a little while after, and I show my things,

my bedclothes and I show my robe—he came over to

the tent; he came into the tent. I showed him the

things I had, the bed and clothes and chairs and table

and stove and box of groceries there, and some things

beneath the bed and so much behind the bed, and I had

a can for the groceries and I had cooking utensils; they
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w( re not the very hest, but that is all I got^ so I said

^Vll these thino' I leave here to hold my lot.' I also

,>:.aw ]Mrs. Ivauma in regard to looking after tlie premises;

ishe was keeping the Montana Laundry at the time. I

also showed her the things. I left abont the 4th day of

November, 1890. Then I went on the outside and I in-

quired if I could get a ticket for the boat 'Elder' or

'Oregon'; they were going out from Portland, and they

had sold all the tickets—I returned in 1900, about lltli

of June, the first leave of the boats. I came on the

Nome City. The first thing I did when I got here I

took my little valise in my hand and went to my prem-

ises, went to my tent. I found Mrs. Dr. King there. I

knocked at the door and she opened the door for me and

she knows me in 1900', and she said, 'How do you do, Mrs.

Olson?' She didn't know I was married, of course^

—

I went out and got married—and I said 'Do you know

this is my property, my lot and my property?' and she

said, 'Lindblom has that and 1 watch this forLindblom;

you better go and see Lindblom'; and I saw my clothes,

bedclothes and things and box on the floor they were

there, and the chairs and stove and tent and put in the

wall; it was a tar-paper cabin outside, and I told Mrs.

King they were my things; she said, 'I know they were

yours, but I can't do a thing; you will have to go to

Lindblom;' and I went to Mrs. Rauma first and asked

her how my things were put that way and Mrs. King

was in possession of the property, and where Captain

Tronsen is, and of course Mrs. Rauma said that Captain
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Tronseii had sold the property and went away. I saw

Captain Tronsen a long time after, in the fall sometime;

perhaps it was October. On the day that I arrived be-

sides going np there and asking for my things I went

to yiv. IJndbldiu. 1 vreut to Mr. Lindblom and I liad an

introduction letter from my husband who was here in

1899—I was not married then; he experted mines for

Mr. Lindblom in Anvil; so my husband gave me an intro-

duction letter and he said to Lindblom; so I gave him

this letter and he said after reading it, 'I am very glad

he is well." I said my name used to be Mrs. Olson here

in 1899 and 'Do you claim my lot?' I say, 'Do you lay

claim to my lot?' and right away he said, 'On Second

Street?' he said; I said 'Yes,' and he said, '1 bought it,

but I will see what I can do with you; come another

time again, come perhaps to-morrow; I am busy now.'

So next day I Aveut. I was very anxious. Well, next

day I went again and he bring Mr. Lampe and he said,

'Xow, this is ^Ir. Lampe; he is the one to look to for

your lot; I sold it to him. I said. 'I told you it was mine,

and why did you sell it?' He said, 'There's the man;

you are looking for your lot.' I said to Mr. Lampe, 'How

do you possess it? Have you any claim on it?' He said',

'I bought it and paid .fl,500.' I said, 'Who did you

bought it from?' He said, 'Tronsen and Westby." I

said, 'I claim that lot and I am going on it.' He said,

'I have a watchman on it.' He said he sold it from

Lampe; that is the very words, 'There is Lampe; you are

looking for your lot.' He introduced me to Lampe and
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so I went to Lampe. And he said lie bought it from

Trousen and then—"'

After reress the witness continued testifvino- as fol-

lows:

''I talked with Mr. Lampe about this matter and he

said he bronght it from Ti'onsen. I had this eonversation

vritli 'Sir. Lindbloom abont the 14th day of Jnne when

I came in from the ontside; the yoyy day I came from the

(mtside, abont the 14th day of Jnne. The lot is situated

in Xome, in the District of Alaska. I am acquainted

with the rental yalue of property in that immediate

neighborhood. I made seyeral inquiries and they told

me. I made a great many inquiries quite many. I

made these inquiries from several business people, I

don't know their names, around the neighborhood, and I

ascertained from them the rental value of other prop-

erty and mine. I made these inquiries when I came

here, and then I made several after that, since that time.

I made inquiries in regard to the rental value of this

particular lot in 1900. I made several inquiries; I made

other inquiries from people in that neighborhood. I

made other inquiries from several people around the

neighborhood. They seemed to be business people; they

had big outfits—mining people. They claimed to know

the value of vacant lots in that neighborhood, the rental

value. I ascertained what other properties were rent-

ing for in the neighborhood, vacant lots; I inquired and

they say—I learned by inquiry what the rental value

of other lots in the neighborhood was. I have made a
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lot of iiKjiiiries. I liavo inquired tlie value of other prop-

erties. I am able to state now that I know, that I am
able to put a fair and reasonable valuation on that prop-

erty in 1900 from what I learned of the value of other

lots. I think I am. Nobody ever rented that property

for me, not mine, because it was located, but the next

lot—I learned wliat the next lot rented for. I learned

what another lot rented for in that neighborhood; they

were vacant lots, or nearly vacant lots; the same as the

vacant lots, mine had a fence around it. My lot had a

little tent on it. Other lots in the neighborhood had

tent when I made inquiries, but I don't know if they

were theirs or anj^body else's but I made inquiries and

they said they had to pay so much, or rented at so much

I asked the tenants what they were paying."

The COURT.—She ought not to give testimony on

rental value at all if she is going to give a mere guess;

she might not guess vdthin flOO of the right amount.

Or rather might not guess within $100. Well, I think

that she has qualified perhaps prima facie at least.

At this point in the examination of the witness the

following proceedings were had

:

Q. What in your opinion was the rental value of

that lot in 1900, the vacant lot with the tent on it?

Mr. ORTON.—We object as irrelevant, immaterial

and incompetent; for the reason that the witness has

not shown herself to be qualified, and second that it does

not appear but that the rental value varied from month
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to nioiitli, wliicli of coiu'se we all know that it did

—

that vacant lots in the fall and winter would scarcely be

worth anything.

The OOURT.—Well, she is asked what it was in 1900,

and on cross-examination you can ask her. Objection

overruled.

(Exception taken by defendants.)

A. Fifty dollars a month.

(The witness then continued testifying): "I can't say

what the rental value of that lot was in the year 1901.

I don't know except in 1900, when I made the inquiries

in April, that they told me what they were paying. I

am speaking of 1900 now. I don't know anything about

the rental value of it in 1901, 1902, 1903 or 1904."

On cross-examination, the vritness testified as fol-

lows :

"I mean to say that this vacant lot was worth a

rental value of $50 a month from May 14th, 1900, until

and including all of that year, up to pjanuary- 1st, 1901.

I know of other vacant lots in that neighborhood being

rented during the fall and v>iiiter of 1000; I know when

I came out, the next lot, when 1 came o:it. It was the

fall of 1900. It was not yet winter time, it was the

fall; about October sometime. 3fr. Cooper occupied

that place; it joined this lot tovrard Third Street; it

had a large tent on it. That is his own tent and outfit;

what I learned; lie rented the lot, what I learned. It

vras a real large tent. He was a mining man and had
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a large outfit; his mine is in Oregon Oeek. I asked

him to take care of my h)t and he said lie would—'Your

lot is wortli -l^oO'—tliat was in October, 1900. I did

not go out that winter, outside in the fall of 1900. I

was unable to buy any lumber in the fall of 1899. Xo

Inniber in canij) at all. none wliatever. I went out the

lirst part of Xovember. I left on the 'Cleveland.' It

left about the 4th of November, 1899. There Avas no

lumber for sale in camp at that time. It was all taken,

I couldn't get it; he told me all was ordered for way

ahead. There was no recording in the fall of 1899, I

made inquiries and there was no recording for lots. I

did not record my notice of location anywhere then,

because there was no recording. Dr. Kittleson was not

recorder for lots at that time. He was recorder for

this mining district but nothing for lots. Mr. Penning-

t(m did not have a recording office here when I left in

1899. I am positive of that. At any rate, I filed no

notice of location with any recorder then, because there

was no recording of lots. I filed no notice whatever in

1899. I made no record whatever of my lot with any

person; I didn't record it because there was no record-

ing then. I stayed in Nome in the winter of 1900, and

the summer of 1901. I went outside in the fall of 1901."

At this point in the examination of the witness the

following proceedings were had:

Q. When did you come back here?

Mr. BRUNEK.—I object as immaterial and irrele-
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vaiit niid not ])ropfi- cross-exam iiiatioii. T liave uot

asked her aiiTtninp; aboni those years.

The COURT.—Objeetioii sustained. Exception taken

by the defendant.

(The witness then continued testifyini;): '*! had a can-

vas door on this tent and a frame around—wood. In

tlie fall of 1899 I left this little tent in chars;e of Captain

Tronsen and 3frs. IJauma. Tliey were not livino there.

I didn't leave anybody livino- there at all. I left this

valuable robe there. T'liere was no lock on the door

at all. I w^ent away and left this valuable robe, which

cost |150, in this little tent leavii!^' nobody living there.

I did not lock tlie tent np. Left this property which I

liave described there, and left no lock on the door and

there was nobody living in the tent. That was about

the 3d or 4th of November. I left Captain Tronsen to

look after my things; to look after the lot for me. He

lived in a little cabin near the Faulkner House, about

100 yards, 300 feet. I also left 31rs. Rauma in cliarge

of it; I told Captain Tronsen that 1 left Mrs. Ivauma

in charge of it; I told each one of them tliat I left the

other in charge of it. I left two people in charge in

case Mr. Tronsen having to go out of town; I told Mrs.

Rauma to see in case the other should go. I left Mrs.

Rauma in charge in case Captain Tronsen should go

away. It is not a fact that I told Captain Tronsen

that when I came back I was going to York. I did

not tell him so. I never said anvthin<>- of that kind
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to biu). It is a fact that after 1 t-aiiie back in the snm-

nier of IJIOO I was told that :Mr. \Vestby and Captain

Tronsen had sohl the lot for 81,500 and .*;500 of the

money was kept for uie. I was t<'ld that. I was also

told that the money was with the A. C. Co. I did not

go down to the A. C. Co. and try to get that money. I

neyer did; I did not go to the A. C. Co. at all. I never

did. There was no such street as wSteadman Ayenue

in 1S99. There was no such building as the hospital

building there now, not then. I did not find my lot

stake 40 feet east of Steadman Ayenue. I know the

house opposite, it was built and finished when I left

there by 'Sir. ^IcCordy, and then the ditch on my land,

the ditch was made all around that drained it, so I

knew my property, my location. Xow it is situated just

40 feet from the corner of Steadman Ayenue: I know

where my lot was then. I know where the lot was.

When I cauje back in the spring there were not yery

many buildings around there. There was only one tar-

paper cabin on my location and the next lots were va-

cant. Steadman Avenue was not there in 1899. I

measured my lot. I measured from Steadman Avenue

40 feet last summer. I am able to that 40 feet from the

corner just exactly 40 feet was the exact place where

my lot commenced. The exact point. ^ly tent was not

exactly in the middle of this side. It was further

—

let me see; it was about 12 h^et from the sidewalk,

where the sidewalk uoav is; 12 feet from where the

sidewalk is now. There was no sidewalk there then.
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Second Street was along- there then. There was a

street there in 1899 when T h)cate(l my hit; the people

used to walk then in the s-une place where it is now,

but it Avasn't surveyed. V.'heu 1 v.ent to see Mr. I^ind-

bloom he told me he didn't know anything' about it

being my lot, that he bought it in good faith. He said

he sold it to ^^h'. Lampe. I am not mistaken about

that. He didn't say he bought it from Mr. Lampe, he

told me he sold it from Mr. Lampe. Sold it from Mr.

Lampe. Mr. Lampe told me the same thing, that he

bought it from Mr. Tronseu; he said he bought the

lot.''

At this point in the examination of the witness the

following questions were asked and she made the fol-

lowing- replies:

Q. Said he didn't know about your owning the lot?

A. No; he s-aid he bought it in good faith.

The COURT.—This is Lindbloom?

Q. No, Lampe.

A. No; Lindbloom.

Q. Lampe said the same thing?

A. No; he said he bought it from Tronsen.

Q. He said he bought it in good faith?

A. No; he didn't say that,

(The witness then continued testifying:) "I stayed

in Nome all summer that summer. I did all I could

toward regaining possession of the lot that summer;

Mrs. King- said she owns; Lindbloom said he owns;

Lampe said he owns and Dickey said he owns, and I
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can't do any more, so I sue Dickey, I sued Dickey the

first of November. I tried to do all I could that sum-

mer, I tried every way to j^et that lot back ajiain in 1900,

in July; when I came I went trying to get my lot back

again, my property, and they said they bought it, and

won't give it back again, so I went—so I tried to get

m.\ property, and my lot back again, and so I went to

a lawyer, and he said, there is so many owners, wlien

you get first opportunity you sue, so I didn't get no

opportunity to sue before the first day of November.

I done all I could and they won't give it back and they

won't do anything. I never brought any suit against

Mr. Lindbloom until I commenced this suit. 1 never

said anything furtlier to Mr. Lindbloom about it after

I had that conversation with him and ^Ir. Lampe. I

didn't see him after that because he sai(], there is Mr.

Lampe, you look for your lot for him, I have nothing

to do any more; and I told, Nov,-, .Mr. Lindbloom, you

told me yesterday to come here again and 1 informed

you yesterday it was my lot. Why did you sell it to

Mr. Lampe, and he said, for Lampe j'OU look for it, an<l

I have nothing to do with it. Mr. Lampe was v/orking

on Discovery, and I went there and asked him to give

me my lot back again; I was very much iu need; he

said. No, I have a lawyer, I am going to fight; he

couldn't afford to lose. He was working on Discovery

claim as bookkeeper. In 1900 when I came back I

went to Lampe and asked hiui about my lot on Dis-

covery claim. After I spoke to Lampe on Discovery
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claim, I never said aujtliiui;- to Lanipe or Linclbloom

about it; I could not because they refused to do any-

thing about it. I waited all this time until last sum-

mer, 1904, before 1 commenced this suit against Lind-

bloom. I commenced suit against ]Mr. Dickey in No-

vember. 1900; I got a judgment against him for the lot.

I don't know if the case was appealed to this Court.

I don't know anything about that. After commencing

this suit against Dickey in 1900 I did not do anything

further about getting possession of my lot until I began

suit against Lindbloom last summer. I went outside,

I was sick and I had to leave. I left the late part of

October, 1901. I came back in 1903; I stayed here all

summer that summer; a year and a half; I was very

sick; I couldn't come back any sooner. I stayed here

all of 1903 during the summer and all that winter. I

came in 1903."

Mrs. LOUISE RAUMA, a witness called for the plain-

tiff, having been duly sworn, testified as follows:

Direct Examination.

(By Mr. BRUNER).

"I am acquainted with Mrs. Rocks; I have known

her on the outside in Astoria. I knew her in Astoria;

that was about 13 years ago. I first came to Alaska,

to Nome, in 1899. I started a laundry at that time. I

saw Mrs. Rocks a little after I came. I came here the

last of August. I know where the lot is next to the
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hospital on 2d Street. She was working- up to Anvil

that time, mj attention was first called to tlie lot riaht

after she came from Anvil. That was in September, I

think. I went upon the lot at that time; I went with

her. I saw her tent upon the lot. It was a 10x12 tent.

There was a floor in the tent. Some kind of lumber

floor. Some logs were underneath the lumber. The

tent was supported and held up with a frame. Tliere

was two boards around the tent to make the frame of

the tent. That was about a foot high. She got some

bed and stove and table in the tent. The bed consisted

of a frame built up with lumber. Some spring and

canvas was on the frame. A spring bed. Some can-

vas and mattress. Some bedding, blankets and robes

Mas on the springs. I don't know what kind of a robe

it was. She got some—box and cooking tools in the

boxes and some clothes in the boxes in the tent, some

chairs and table, two chairs and one table in the tent.

I don't remember the rest. There was a stove there.

T don't remember what else. There was a fence around

the lot, built of flooring. There were some posts about

10 feet apart it looks to me. There were two boards

on the side of the fence around the lot. 'T'here was a

ditch around the lot. I was there a good many times

during the summer. I know where ]Mrs. Hocks was liv-

ing at that time, it was right close by the hospital. She

was living on this lot. I saw her eat her meals there.

Mrs. Rocks went out that fall. She went out on one
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of the last boats. She asked me to look after her lot

and she said Captain Tronsen was looking- after that.

I was there on the same day she went out. The things

I have testified to were there at the time. I saw the

lot during the winter once or twice a week. Some-

times one time a week, sometimes twice. I was over to

the place, the tent. I was up to Captain Tronsen's

house. The tent Mrs. Eocks left there was right back

of Captain Tronsen's cabin. I went around to the tent.

I did not see those things there. Captain Tronsen

said he put them away. He said he put them upstairs,

I never asked him why. There was nothing done with

the lot during the winter. There was nothing built on

the lot during the winter. Captain Tronsen built a

house that fall right on the street. Right in the street.

The house was moved on the lot, in the spring. In the

month of April. I talked with Captain Tl'onsen in re-

gard to the lot in the spring in Captain Tronsen's house,

I took washing for a sick man what's there."

At this point in the examination of the witness the

following proceedings were had:

Q. State what conversation you had with Captain

Tronsen in regard to the lot?

Mv. ORTON.—I object as incompetent, irrelevant and

immaterial and hearsay.

The COURT.—Objection overruled. Exception taken

bv the defendant.
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A. He said he is earino- for it along until Mrs. Ol-

son came back.

(The witness then continued testifying:) "All winter

he said that. I had a conversation with him the next

spring. The last conversation I had with Captain Tron-

sen. He came to my house and told me he had sold

the lot."

On cross-examination, the witness testified as fol-

lows:

(By Mr. ORTON.)

"I came to Alaska in 1899, came to Nome. I came

from up the Yukon way. I knew Mrs. Rocks up there.

I am a married woman. I never lived on ]Mrs. Olsen's

tent myself. I didn't live there or occupy it at all, the

winter of 1899-1900. The first time I went there after

Mrs. Rocks went away I found all her things were gone.

T didn't see them at all any more. Didn't see them

again. I never did see them agaiu. I went there quite

often that winter. I went inside the tent and inside of

Captain Tronsen's cabin. Tlie first time I went inside

the tent I found the things were gone. I went to the

tent again that winter just to look around. I went in

Captain Tronsen's house every week, once or twice a

week. After the first time I went in the tent and found

the things gone I went inside the tent again, sometimes

twice a month anyhovr. Just went down to see if the

tent was standing. I could see the tent was standing

from the outside. I went in there just to look in. That
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tent stood there nntil spring. Thej said it blowed

away, along- toward spring—by a storm, I snppose. It

disappeared in the month of April, the last part of

the month. The tent disappeared. I was not upon

this lot when Mrs. Olson was putting the tent up in

the first place."

On redirect examination, the witness testified:

"In the winter time when I went there there was a

stove in the tent and rain coats."

SARiAH K. ROCKS, being recalled for cross-examina-

tion, testified as follows:

"I gave an order to Mr. Osgood and he hired two men

and they brought these logs up there for me. I hired

liini to buy me the lumber and bring it because I can't

understand it, so he got two men along with him. Mr.

Osgood helped me to stake the lot and helped me build

the house. I don't know whether Mr. Osgood is here

in town now or not. I think Mr. Osgood is in Nome.

T never saw him for the whole winter.

OHRIS. NELSON, a witness called for the plaintiff,

being duly sworn, testified as follows:

''I am a miner by occupation; I have been a miner

now for the last 19 years. I first came to Nome in the

spring of 1899. I know Mrs. Rocks. I first knew her

iu September, 1899. I made her acquaintance on An-

vil. She was cooking there for Silian and me; I was

interested in the same lay. I have heard the property
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described which is in dispute on Second Street, next to

the hospital. I first became acquainted with that

property in October, somewhere along the first part of

October the same year. T visited tlie property once.

As far as I can remember the tent was a 10x12 tent,

standing on a platform or floor. I went inside the

tent. The first I can remember there was a stove there

and bedstead or rather a bunk made of rough lumber,

a Yukon stove and there were one or two chairs. I

did not notice anything else there as I remember. She

had some cooking utensils. She was there alone at

the time. I did not see her there afterwards."

On cross-examination, the witness testified as fol-

lows:

"Mrs. Rocks had been working for me that summer.

I don't remember how long she worked for me that

summer because I wasn't there all the time. Several

weeks. Nearly all summer. She was there when I

came there—I was in Council I wasn't on the claim all

the time. I just saw this little tent and the things

I described."

JOHN S. BERGMAN, a witness called for plaintiff,

being duly sworn, testified as follows:

"I came to Alaska in 1898; I caine to Nome first in

1899. I am acquainted with Mrs. Rocks. I have known

her since 1899. It was in the month of September.

I met her first upon Anvil Creek. The next time I

seen her was on this lot in this case now, on the lot in
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this case. She jnst came down on tlie lot from Anvil

Creek, wlien I seen her. I and anotlier fellow were

hired by Silian to pack down some of her clothes and

bedding- from Anvil Oi'eek to this lot. I seen a small

tent on the lot at the time and a frame and a Yukon

stove in it and a small table and a bunk made of rong"h

lumber and a few cookino- ntensils. I think there was

a fence on the front of the lot there, I ain't certain.

I am not certain about the other parts of it. I don't

remember it extended all around the lot or not."

FRED STONE, a witness called for the plaintifP,

being dulj sworn, testified as follows:

"I came to Nome in September, 1899. I am ac-

quainted with Mrs. Rocks just by sight. I saw her

once. I know the lot in controversy. I first saw the

lot in the middle of November, the same year. There

was a tent and a platform on the lot at that time. I

was in it. There was a bunk and a table made out of

a box and a Yukon stove. I did not see any bedding

there at the time. I did not see any cooking utensils.

It was a little tent 10x12. It seemed to me the floor

consisted of common flooring. It was laid on joists,

2x4 and the joists rested on three logs. There were

pieces of 2x3 about 15 feet apart, with one piece of

flooring nailed on top of it all around. I saw the place

during the winter. 1 stopped in Mr. Thompson's house

for 10 days, I was there practically ten days straight.

It was there all that time. I saw it afterward during
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the winter. I saw it towards the spring. The tent

was there in the spring. It was there about May or

June. I saw Captain Tronsen upon the lot. I did not

have any conversation with him specially in regard to

the lot. This was in 1900 in the spring. That was

early in April. He said he considered himself the

owner of the lot. He said that Mrs. Eocks left the

country."

Plaintiff here rested her case.

Captain J. TRONSEN, a witness called for the de-

fendant, being duly sworn, testified as follows:

"I have lived in Nome since 1899. I came to Nome

from Dawson. I know Mrs. Rocks. I have known her

since I came to Nome. The first talk I had with her

was in Nome. I have known her on the outside by

name. I seen her on the outside and heard of her in

Oregon, in Astoria. I know the premises in dispute in

this action. I know Mrs. Rocks when she went on the

outside in the fall of 1899. I had a conversation with

Tier at that time with reference to this lot. I had

a conversation with her quite a while before she

left. I asked her if she wanted to give me half of

the lot, and she said 'no,' and at that I never asked

her any more; never came near her since. Just

as she was going out she came to me and said,

'Now I am going to leave the country; if you want

the lot you can take it.' She says, 'I am going to Cape

York; I am going out to take a big outfit; there is going
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to bo a groat business in Cape York; tliey strnclv it rich

np tlierc, and I am going- to take a big outfit up there,

and if I can get a steamer to take me there I am going

direct to Cape York; if not, I will come back to Nome,

but it will only be for a day or two'; she says, 'I will

never stay in Nome because it will never amount to any-

thing.' I says, ^I don't like to build on your lot because

there will be difficulty.' She says, 'There will be no

difficulty at all; you go ahead and build.' At that time

ahe had a tent built on a platform on the lot. It ap-

peared to me 8x10, but it may have been 10x12; I never

measured it. She told me there was in it an old Lapp

sleeping bag, a dirty bag, not her size, and a gray mack-

intosh; it was not quite big enough, and she left an old

Yukon stove, a small one, and some coal, and a box

with a plate or two, I am sure, and a knife and fork;

and she says, 'I will leave these things there; they ain't

worth anything, but it may help you to hold the lot,' and

I never went to the lot that time^—^never went to the

tent till long afterwards. I located the lot, jes, sir,

after I had thoroughly found out she hadn't done any-

thing to secure it; that it was not recorded or any-

thing. I went to the recording office and they looked

all over the books for me, Pennington did. I didn't find

anything on the records. I staked the lot and built on

it, and marked it properly, and had a survey made of it.

Norman Smith, the surveyor, was there and surveyed

it. I won't say for sure, but I think I built a 14x16

house, something like that. I built the house in Novem-
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ber, 1899. I don't know how long it remained. It may

be there yet; I haven't looked. It remained all the

time I had the lot nntil I sold it. The tent and frame

was there nntil I sold the lot. I nsed the house I built

on the lot for a dwelling, Mr. Westby lived there with

me. Judge Westby. I knew ^ir. Lampe. I had a

transaction with him in reference to this lot. I had a

lay down on Solomon or Adams Creek, and I came up

from there, and v>"hen I came home I was met by Mr.

Westby, and I think Stone and Lamj^e, and they told

me that I could sell the lot, that I had a buyer for the

lot, that Lampe wanted to buy the lot, and I says, 'All

right. I will see my lawyer about it, Mr. Bard'; I had

a bill of sale made out—Lampe paid me flSOO. I exe-

cuted a deed. When I located this lot I posted a loca-

tion notice upon it on the corner, the southwest corner.

Mrs. Rocks did not have a location notice upon it at that

time. She did not have a location notice upon it when

she went out. There was a kind of a fence around it

—

it was torn down, you know, partly, it was half an inch

by three inches, one single rail around as far as I re-

member, but that had been—it just left one here and

there; the stanchions or posts, I think, as far as I re-

member, they were one by three or one by foiir, some-

thing like that; I can't positively say; vrhen I took pos-

session I think there were two or three left of them,

here a half inch by three inches of redwood that they

were selling down to the A. C. by the bundle. I don't

remember the contents of the location notice. The one
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I posted was left there saiue as the original. I recorded

it with Pennington; T think he was the recorder at the

time. Mr. Pennington wa« the person with whom the

people generally recorded town lot !iotices at that

time. I believe I recorded this notice alH>ut the 22d

of November, I am not sure; I believe it was Novem-

ber 22d, 1890. At the time I sold this lot to Mr. Lampe,

Westby was living there and a man by the name of Heit-

man. I was living there also; I was living down in

Solomon on the lay I had there. That was my residence,

however."

At this point in the examination the following ques-

tion was asked and he made the following reply:

Q. State whether you represented yourself to Mr.

Lampe as the owner of the lot?

Mr. BRUNER.—I object as immaterial, irrelevant

and incompetent.

The COURT.—Sustained. Exception taken by de-

fendants.

On cross-examination, the witness testified as fol-

lows :

"Mr. Lampe was working for Mr. Lindbloom. I don't

know whether he was employed by Mr. Lindbloom or

not, I can't say. I never asked the man; I think he was.

The first time I saw ^Irs. Rotks was in the latter part

of—Oh, the middle of September, something like that,

shortly after I came to Nome. I was at her tent. The

tent was a canvas tent on a platform. I don't know ex-
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actly the size of the tent. It appeared to me to be 8x10,

but I heard here it was called 10x12; it was a good tent

at the time. It was properly supported same as you

put up any other teut. It was a board 1x12 on the side,

nailed fast to the lloor. Onl}^ one board around the

side. I really can't tell you how it vras supported on

The platform. I don't remember. It was a ridge pole

put in in the tent, I think it was a kind of a frame, yes.

The lumber in the floor was flooring, regular flooring;

I don't know what tl'.e flooring was placed on; I never

look under. Because the snow filled up there, I never

examined what it consisted of, and I don't think any-

body else did at that time. The platform extended out

beyond the tent on the sides, I don't know how it was

in front. I wouldn't be positive about that. No, not

beyond the sides. The sides came down even with the

boards, the boards were nailed on the sides and the tent

was fast to the boards, to the bottom of the platform,

it was a single platform. According to what she said

herself that she had left there, she had inside that old

mackintosh. I don't remember what she had. It was

night when I v.ent there the first time. She had a

box to sit on when I came in there, and I went to the

door of the tent and she was in bed and she told me to

come in, and I went in, and it was pretty chilly there,

and she asked me to put a few sticks of wood on which

she bad there in the teut, so I did, and then she objected

to me getting the lot, and I went away and never went

near her till she came to me. She objected to me get-
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ting- tlio lot, she had a big lot and I asked her if she

would dispose of half the lot, and she wouldn't. It was

worth something-, of course; I wouldn't have asked for

it if it wasn't worth anything. When she went out I

had another conversation with her. I never spoke to

her between times. She told me she was going to York;

there Avas an excitement up there; a fellow named Bar-

ney Anderson had made some discovery up there, there

was a whole lot going up there, and I bought a boat to

g-o with Silian and ]Mr. Nelson, who was on the witness

stand; I think he was one of the parties who was going

up there to York, and Westby and several others were

going up to the discovery. Mrs. Rocks told me she

was going on this York discovery, but she was going

outside and was going to lay in a big supply of vStuff,

and now she says you can take the lot; I don't think

Nome will ever amount to anything; she said Oape York

is going to be the place; I don't care for Nome, it will

only be until I have time to transfer and get a boat that

will take me there, if I can't get a boat from the outside,

she didn't ask me anything for the lot. She didn't ask

anything for the lumber. She didn't ask anything for

the stuff she had. She said it wasn't worth anything.

There were no chairs there according to what she said,

and I never saw any chairs. She did not ask me to

come over to the tent. She didn't show me her things.

She didn't go and lift up the bed and show me the spring

mattress, she didn't leave the robe there to my knowl-

edge, she didn't leave the spring mattress or springs
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there. I am sure she bad an old Lapp sleeping robe

because siie told me so, and I saw it—that with an old

mackintosh, it wasn't torn all to pieces; it was an old

dirty thing; she said it wasn't worth anything, and

neither was it; it wasn't worth packing up. The sleep-

ing bed might be v.orth something to somebody. It was

a part of a reindeer sleeping bag. The bedstead was

there, made out of rough lumber. I didn't consider that

worth anything. It was w^orth something for firewood,

if you take pieces of that kind, it would not be worth

anything but firewood. Of course the floor that the

tent was over was worth something. I don't know how

much it was worth. I don't know how much lumber

was worth that fall. There was lots of lumber in the

spring. I don't know what it was worth in the spring.

I wasn't in Nome then. It sold on the first of July,

1900, for $•250 a thousand for flooring and ceiling. I

don't know how much it was worth when she put it up

because there was lots of lumber in then. I don't re-

member exactly when I surveyed this lot, it was in the

same month. In November. I employed Norman

Smith to survey it, he was a regular surveyor. He was

laying out the town in lots. He made a map of it for

me. I don't know whether I put the house en after or

not when I had it surveyed, I don't remember, its a long

time ago. I bought the lumber from the A. C. Westby

and me went together. People were taking up lots at

that time, some that had lumber to build with. I con-

sulted w^ith Judge Westby, he thought better of the lot
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than anything else, tliat was going to be a corner lot,

a wide lot adjoining that I insisted on taking, but when

she went away and left and said she wasn't coming

back any more I thought that might as well be taken,

because I was told if I didn't take it somebody else

Avould, and so they would. It wasn't very much in

\alue; in the spring lots went up. I don't remember

when the survey was made; I had the survey made either

when I was building or after 1 got it up or before, I

don't remember; the survey was made anyhow when

he made the map of the town. A couple of weeks or

three weeks after Mrs. Rocks left, I put up my house,

somewhere around there, it was quite a while. I did

not conclude to take up her offer and take possession

of that property not as soon as she left, some time after.

I told her I didn't want to build, 'You're liable to come

here and claim it, I don't want any controversy nor

anything,' I said, and I would rather not. I took the

lot under objection all the time. I didn't doubt the

propriety of taking the lot. I know I had the right to

it after asking the officials, asking everybody what they

thought of it; I was advised to take it, that I would have

a clear title to it, and if I didn't take it somebody else

would take it. It was abandoned, so I took it on ac-

count of her abandonment of it, or somebody else would

have gone there and took it. I was advised or told

I had to look out for her, that was Mrs. Rauma who

told me so, her best friend, she told me to look out for

her. She was liable to come back and deny every-
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thing. I told Mr. Westbv so, too. I wasn't afraid she

would come back, I didn't intend to sell the lot, I in-

tended to hold it until she came, and then she could

prove her title, and then I would have been willing to

give her something if i-he wanted anything. I never

tried to sell the lot. Mr. Lampe and Mr. Westbj had

some conversation about the lot; Westby brought lum-

ber to the building and he wanted to dispose of it and

dispose of the improvements. I sold my right and title

to the lot with the improvements on it. I didn't sell

the lumber. 1 told the parties I didn't want to sell

the lumber, I wouldn't sell the tent and platform; it

ain't mine, I said, 'It ain't mine.' I said the party may

come back and claim it—I didn't do anything—they

knew what they were doing when they bought it. I

don't know that I went into any details; I told them

the tent and platform wasn't mine, and she might come

back. I couldn't trust her, I couldn't trust anybody.

Mrs. Rauma told me she wouldn't be trusted. I did not

deposit fSOO with the A. C. It is a falsehood that a

day or two after I sold Mrs. Rauma called on me and f

told her I had sold the lot and deposited |500 with the

A. C. Co. 3Irs. Rauma did not tell me at that time that

Mrs. Rocks was coming back and slie would have to

answer for the lot. I hadn't no such conversation with

her at all. Had no such conversation. I felt that Mrs.

Rocks would come back and claim her place; that is

the reason I didn't sell her improvements, but I knew

I was justified in selling the property according to the
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inquiries made, because if I hadn't taken the lot some-

body else wouhl on accouul of u<>( being sufficient im-

provements on it. 1 was told there were not sufHeient im-

provements; I was tohl so by tlu' city authorities at the

time. I did not think the fence and ditch around it

were sufficient to hold it, and therefore I took the risk;

T was advised, I was told that would be all right to hold

it, and if I hadn't done it somebody else would. I went

to attorneys and told them what was on the lot and

asked them if that would hold the lot. They told me

if I didn't take it somebody else would, and I had a

right to stake it. I felt under the cireiimstances I could

manage to hold the lot. Under those circumstances I

went upon the lot and held it until spring, and then

sold it for |150'0. Tliat is the correct amount. I think

it was the 2d day of May I sold it. I posted a notice

when I staked the ground I recorded the ground. I

staked it before I recorded it. I got the notice then

to post on the lot when I recorded it and I did. I did

not put a fence around it. I don't remember if Westby

put some fence around it or not. I couldn't say. I

had a big house on it which was sufficient to liold it. The

house was on the lot staked, but after the survey I think

it was two feet in the street, after they had the sur-

vey. I didn't put it back on the lot; I didn't put my

hand to it, Mr. Lindbloom I think done that. I took

the chances of Mrs. Rock's coming back; if she came

back I know there would be—that she would try to

play dirt on me and wouldn't stay on her word, and
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for that reason I left that tliere, was careful to leave

her improTements there, and informed the buyers that

they were hers, I wasn't afraid, I would rather seen

her in before I sold, but I was ooiug away. I was

afraid all the time after I had the conversation with

Mrs. Rauma that she would do something to that ef-

fect. I had this conversation with Mrs. Rauma after

Mrs. Rocks had left. I can't say how soon, it was

some time I used to take my washing down there to

her. It was before I posted the notice. I came to the

conclusion I would liold the lot, because if I didn't

somebody else would. I looked out for Mrs. Rocks when

I didn't sell her tent, and if she had any riglit to the

property, she would certainly take it back, because the

party I sold it to knew the circumstances. I can't say

I was afraid, I never said I was afraid she would come

back, I didn't sell her tent and platform, I didn't care

for selling as I told you before. I hadn't done anything

I should be afraid of. I was told she would play dirt

on me in some manner and to take care, and that is the

reason I didn't sell her improvements, and the party

who bought from me knew what he botight. I was

not alarmed at all. I had to pay Westby his share, he

furnished the lumber. She didn't give me any himber,

she told me I could go ahead and build on the lot. f^he

abandoned the lot when she went away. She aban-

doned evervthinu when she went awav; an abandonment

is an abandonment of the whole thing. She must have

abandoned the lumber. I didn't sell it because I was
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afraid she would vome back and not stay ^Yith her word.

I thou«»ht slie wonhl come back. If she was a bad

woman she wonhl make some tronble. If she was a

f»ood woman she wonhl liave come back to me and I

wonld have straightened np with her. ^Nlake lier a

present of some money. She wonldn't have it. I asked

her here in Nome, and slie said, 'I don't want anytliing

from yon, Mr. Tronsen,' it is Lindblom I am after. I

am going- for them'; and I asked her if I could do any-

thing. 'No,' she said, 'all I want from yon is not to

hurt me.' 'How can I hurt yon,' I said; 'the only way

I could hurt you would be for me to get on the witness-

stand.' 'I know that. Captain Tronsen,' she said, 'you

are a gentleman, but Lindblom got lots of money, and

I am going for him.' She didn't ask for the lot—she

didn't ask me for the lot, because she thought I done

no more than I had a right to; it was Lindblom she was

after."

On redirect examination the witness testified as fol-

lows:

"I had that conversation with Mrs. Rocks when she

said, 'it was Lindblom she was after, he had money,'

after I came back from Safety, in 1900, I was freighting

here. I told Mr. Lampe that the platform belonged to

Mrs. Rocks, or Olson, I told him she told me she was

going to Cape York, but from what I heard she was a

bad one and liable to come back and claim it so I

wouldn't have anything to do with her tent and plat-
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form. I wouldn't sell that. I think the location no-

tice when with the buy, the whole thino- and I think 1

exhibited to him everything to my knowledge. Mr.

Lampe paid me flOOO down and foOO—Mr. Westby had

an interest in the lot. He bought the lumber for the

house. The signature on this deed is the signature of

Mr. Westby. That is the deed I gave Mr. Lampe. I

know where Steadman avenue is at the present time.

The hospital is right on B Street. The hospital is right

where B Street was originally laid out."

Mr. ORTON.—We offer this plat.

Mr. BRFNER.—^AA> object as incompetent, irrele-

vant and immaterial.

The COURT.—Objection overruled.

Mr. ORTON.—The property mentioned here is Lot

No. 1 in Block 19, according to the official plat of the

municipality of Nome, Alaska, reference is hereby made

to the official records of the plat of Nome.

(The witness continuing to testify:) "Lot No. 1,

Block 19, is the property where we had the cabin. That

is the lot where what is called the Dickey House is sit-

uated next to the hospital; it is No. 1, Block No. 19,

When I made this deed I delivered possession to Mr.

Lampe. I don't know how many feet it is with refer-

ence to where the hospital is now, it is 40 feet from this

other corner, something like that; 40 feet from the south-

west corner of Steadman Avenue and 2d Street."
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At this point the paper was marked Defendant's Ex-

hibit 1, and read to the jury as follows:

Defend nt's Exhibit No. 1.

This indenture, made this second day of ^lay, in the

year of our Lord, one thousand nine hundred, between

F. Tronson and J. A. Westby, of Nome, Alaska, parties

of the first part, and John Henrich Lampe, of the same

place, party of the second part

—

Witnesseth: That the said parties of the first part

for and in consideration of the sum of one thousand

five hundred dollars, lawful money of the United States

of America, to them in hand paid by the party of the sec-

ond part, the receipt whereof is hereby acknowledged,

has remised, released and forever quitclaimed, and by

these presents do remise, release and forever quitclaim

unto the said party of the second part, and to his heirs

and assigns all the right, title, interest and estate of

said parties of the first part in and to all that certain

lot, piece or parcel of land, situate, lying and being

in municipality of Nome, in the District of Alaska, and

particularly described as follows, to wit:

Lot Xo. (1) one in Block (19) nineteen, according to

official plat of the municipality of Nome, Alaska, for

a further description reference is hereby made to rec-

ords of the recorder of the municipality of Nome, Vol.

11, page 38, dated Nov. 22d, '99.

Together with all and singular the fixtures, improve-

ments, rights, privileges, tenements, hereditaments and
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appurtenances, thereunto belonj^ing- or in anywise ap-

pertaining, and the reversion and reversions, remainder

and remainders, rents, issues and profits thereof.

To have and hold, all and singular the said premises,

together with the appurtenances unto the said party

of the second part, and to his heirs and assigns forever.

And they have good right to convey the same.

In witness whereof, the said parties of the first part

have hereunto set their hands and seals the day and

year first above written.

(Signed) F. TRONSEN. [Seal]

(Signed) J. A. WESTBY. [Seal]

Signed, sealed and delivered in the presence of:

S. W. KELLER.

A. ALLERDYCE.

JNO. JOURGENS.

United States of America, '^

L ss.

District of Alaska.
j

I, S. A. Keller, a notary public in and for the District

of Alaska, duly commissioned, sworn and qualified, do

hereby certify that on this second day of :May, A. D.

1900, before me personally appeared F. Tronsen and J.

A. Westby, to me well known to be the individuals de-

scribed in and who executed the foregoing instrument,

and acknowledged to me that they executed the same as

their free and voluntary act and deed, and for the uses

and purposes therein mentioned.
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Given under my hand and official seal this 2d day of

May, A. D. 1900. !

(Signed) S. A. KELLER,

Notary Public in and for the District of Alaska.

|1,50 in revenue stamps, attached.

[Endorsed] : .f3.50 col. No. 1180. Rocks vs. Lindbloom,

Defts. Ex. No. 1. Jan. 23, 1905. A. McB. Quit-

claim Deed. From F. Tronsen and J. A. Westby to

J. A. Lampe, Filed for Record July 11th, 1900, at 1:35

P. ^r., in the office of the City Recorder at Nome, Alaska.

Vol. VIII, page 233. C. H. Pennington, Recorder. By

H. H. Post, Deputy. Filed in the Office of the Clerk ol

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, Jan. 23, 1905. Geo. V. Borchsenius, Clerk. By

Angus McBride, Deputy Clerk.

(The witness then continued testifying:) "As far as

I understand it this little piece of paper marked 'De-

fendant's Exhibit No. 2' is the plat furnished me by

the surveyor. I cannot recall to memory when that

plat was made. I can't tell the date about that time.

Steadman Avenue is not exactly in the same place that

B Street was, I think not. The hospital is there wfeere

the street was laid out. It is right in the street, be-

cause parties went down and complained to Chief of

Police Eddy that there were parties building in the

street, and told him to order them to take away the

foundations, and he wouldn't do it, and I went down

there twice, and told liim they were building right in
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the street. That is the explanation why this lot is not

on the corner now,"

On recross-exaraination, the witness testified as fol-

lows:

"This was a corner lot then according to the survey.

They were surveying then, they were laying out the

whole town, and I had a special survey when he was

surveying where the Barracks is now, I had him come

over and survey this specially for me."

Mr. LAMPE, a witness called for the defendant, being

duly sworn, testified as follows:

"I know Mrs. Rocks by sight; I first met her here in

1900, sometime during the summer; I knew Mr. Eric

O. Lindbloom, the defendant in this case. I know about

where the premises are that are involved in this suit

near the hospital building, I have not been there in a

long time; I have not been there since 1900. I have

known Mr. Lindbloom since April, 1900. I met him

here in Nome. I know Captain Tronsen and Mr.

Westby. I had some dealings with Captain Tronsen

with reference to the lot in question in the spring of

1900. Mr. Westby and a gentleman named Jorgins

came to me and asked me if I wanted to buy the lot and

I intended to buy a lot at the time, so they showed me

this lot here. They showed me the lot. That is the

lot. When they showed me the lot there was on it as

far as I remember, a tent about the middle of the lot,

and a few posts in front of it. A small house; it was a
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black cabin—black; that is not the same as the tent;

the tent was behind. The house was 12x14, something

like that, I should judge, I can't say exactly when

it was we went to examine the lot and had this con-

versation, in May sometime. It wasn't long after that

I purchased the lot; a week, I should judge, something

like that. Before I purchased this lot I took steps to

examine the title or ownership. I went to Tronsen and

asked him about the lot and how much he wanted for

it, and he told me the circumstances. Mr. Westby and

Mr. Tronsen were occupying it; nobody else that I know

of. I didn't ask anybody else about it. I had the rec-

ords examined. I was there myself, and Mr. Keller,

my legal adviser. I ascertained whether anybody else

made any claim to the lot. Nobody claimed it and no-

body was occupying it."

A paper was here presented to the witness, w^ho con-

tinued testifying:

'That is my signature; that is the deed to the prop-

erty which I delivered to Mr. Lindbloom."

Deed was here introduced in evidence, marked De-

fendant's Exhibit No. 3, and read to the jury as follows:

Defend nt's Exhibit Uo. 3.

This indenture, made the 11th day of May, in the year

of our Lord one thousand nine hundred, between Erik

O. Lindbloom of tlie town of Nome, in the District of

Alaska, the party of the first part, and John Heinrich

Lampe, of the same place, the party of the second part

—
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Witnesseth: That the said party of the first part, for

and in consideration of the sum of fifteen hundred dol-

lars, lawful money of the United States of America, to

him in hand paid by the said party of the second part,

the receipt whereof is hereby acknowledged, has re-

mised, released and quitclaimed, and by these presents

does remise, release and quitclaim unto the said party

of the second part, and to his heirs and assigns, forever,

all that certain lot, piece or parcel of land, situate, lying

and being in the town of Nome, and bounded and de-

scribed as follows, to wit:

Lot Number one (1) in Block Number nineteen (19),

as shown by the official survey and plat of the town of

Nome, in the District of Alaska, and fully described in

the recorder's office of the said town of Nome, in Vol-

ume two, page 38, dated Nov. 22, 1899.

Together with all and singular, the tenements, hered-

itaments and appurtenances thereunto belonging or in

anywise appurtaining, and the rents, issues and profits

thereof.

To have and to hold all and singular the above men-

tioned and described premises, together with the appur-

tenances unto the said party of the second part, his

heirs and assigns forever.

la witness whereof, the said party of tlie first part

has hereunto set his hand and seal the day and year

first above written.

(Signed) JOHN HENBIOK LAMPE. [Seal]
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Signed, sealed and delivered in the presence of:

KATE ADCOOK.

^ S. A. KELLER.

United States of America,"^

> ss.

District of Alaska. J

This certifies that on this fourteenth day of Mar, in

the year of oiir Lord one thousand nine hundred, before

me the undersigned, a notary public in and for the Dis-

trict of Alaska, personally appeared the within-named

John Heinrich Lampe, who is personally known to un-.

to be the same person whose name is subscribed to the

foregoing within instrument, and acknowledged to me

that he executed the same as his free and voluntary act

and deed for the uses and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

seal the day and year in this certificate first above writ-

ten.

[Seal] (Signed) S. A. KELLER.

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

fl.50 in Revenue stamps attached.

[Endorsed] : 3.50 Col. Quitclaim Deed. From John

Heinrich Lampe, to Erik O. Lindbloom. Dated May 14th,

1900. Filed for record July 11th, 1900, at 1:35 P. M., in

the Office of the City Recorder at Nome, Alaska. Vol.

VIII, page 231. C. H. Pennington, Recorder. By H.



62 E. 0. Llndbloom

(Testimonj of Mr. Lampe.)

H. Post, Deputy. Keller. No. 1180. Rocks vs. Lind-

bloorn, Jan. 24, 1905. Defts. Ex. 3. A. McB. Filed iu

the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Jan. 21, 1905. Geo.

A\ Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Exhibit No. 1, Plff., iu Case Sarah K. Rocks vs.

Erik O. Lindblooni to Dep. Erik O. Lindbloom, Taken

1 Sep., 1904. Jeremiah Cousby, Notary Public.

(Witness continued testifying:) "I delivered posses-

sion to Mr. Lindbloom when the deed was executed."

Cross-examination.

(By Mr. BRUNER.)

"1 first came to Nome in 1889, in September. I first

made the acquaintance of Mr. Lindblooni in April, 1900,

when he came in here. I was hired by the Pioneer Min-

ing Company as bookkeeper for that season, so it was

in that capacity I was connected with Mr. Lindbloom

in April. I did not act as Mr. Lindbloom's agent in

the purchase of lots here in Nome. Not as his agent.

I helped him several times in different things, to look

up different things, but not as his agent. I was not his

agent. I knew Mr. Keller. I got acquainted with Mr.

Keller about sometime in the spring. I believe Mr.

Keller was Mr. Lindbloom's legal adviser. I believe

Mr. Keller was present at the time I executed the first

deed, the first deed that was executed to me by Mr.

Tronsen. I believe Mr. Keller was the attorney for

Mr. Lindbloom, at that time. Mr. Keller was also pres-
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ent wlieu the second deed was execnted; it was Lind-

blooni's money that paid foi- this property to Captain

Tronsen. I did not purchase it for Mr. Lindbloom; T

bought it for myself. I borrowed tlie money from Mr.

Lindbloom. A few days afterward I transferred it to Mr.

Lindbloom because I found I could not raise money enough

to keep it up; I intended to, but couldn't. When I went

on the lot I saw the tent and place of Mrs. Rocks' there.

There was no one in the tent that I remember, I can't

say for sure, it is so long ago I don't remember. Cap-

tain Tronsen told me whose tent it was. He told me

it belonged to Mrs. Olsen. At the time there was no

fence there; there were three or four posts in front of

the lot, and probably some scattered around; there was

no fence. There were the remains of a fence. He did

not tell me anything about the fence; had no other con-

versation about the fence, I didn't inquire. He told

me when I bought the lot that this lot—Mrs. Olsen

lived on the lot and went out and wasn't supposed to

be back, and it was his now. She wasn't supposed to

come back; she might come back and she might not, and

if she did she was supposed to go to Cape York, and

might stay here for a few days or so. I heard the tes-

timony of Capt. Tronsen in which he said that Mrs.

Kocks was going to Cape York and not coming to Nome."

TRONSEN, recalled, testified as follows:

(Witness examining i>aper:) ''I recognize that paper;

that is my signature. That is the location notice. I
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recorded tliat location notice witli the citj authorities

at the time. Mr. C. H. Pennington was the city re-

corder, I understood at that time.''

Location notice here read in evidence as follows:

Defend nt's Exhibit No. 4.

NOTICE OF LOCATION.

Notice is hereby aiven that the undersigned has lo-

cated and claims for residence purposes a piece of

ground 110 feet deep by 50 feet frontage, situated in

the first block north of Block No, 4, in the municipality

of Nome, according to the official survey and plat

thereof, and more particularly described in metes and

bounds as follows, to wit:

Commencing at this, the initial or southwest corner

stake, thence running 50 feet in an easterly direction

to stake No. 2 or S. E. corner stake, thence 110 feet in

a northerly direction to stake No. 3 or N. E. corner

stake, thence 50 feet in a westerly direction to stake No.

4 or N. W. corner stake, thence 110 feet in a southerly

direction to initial stake or place of beginning.

vSaid lot being situated on the northeast corner of

2nd Street and D Street east.

Located Nov. 1, 1899.

(Signed) FRED TKONSEN,

Locator.

Witness: J. P. RUDD.
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[Endorsed]: File 1 for Record Nov. 22, *91), 1:20 P. M.,

in Office of the City Recorder, for Nome, Dist. of Alaska,

Vol. 11. pag-e 38. C. H. Pennington, Recorder. No.

1180. Rocks vs. Lindbloom. Defts. Ex. 4. Jan. 24,

1905. A. McB. Filed in the Office of the Cler'K of the

r S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Jan. 24, 1905. Geo. V. Borchsenius, Clerk.

By Angus ^IcBride, Depnty Clerk.

On cross-examination, the v.ituess testified as follows:

''I haven't taken more interest in this case—just I

had to go on the stand; it is my duty to be ou the stand

and defend the ca.se. I have seen the witnesses for the

plaintiff; I have not interviewed them, I know them all,

they are all known to me. I have not seen them all,

T don't know liow many there are. I have seen Mr.

Fred iStoue. I have not been to Mrs. Rauma. Mrs.

Rauma has been v-.orking right next to my cabin there

and I interviewed her; she came to me first, in the first

place, as I told you before when I went to Judge

Bruner's office; she told me she didn't know anything

about the case. I don't remember that }.irs. Rauna

was at my house more than once, and I wasn't home

then. The latter part of April, 1900, I wasn't home. I

have not had a conversation in the town of Nome, in

the latter part of April, 1900, in Mrs. Rauna's house,

in which I stated to her that I had sold Mrs. Olson's

lot for $1500 and had deposited SoOO to her credit with

the A. C. Co. manufacturer. Mrs. Rauma did not ask

me in that conversation what I was going to do with
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]Mrs. Olson, and I did not re])ly that I didn't caro for

3rrs. Olson, that I had sold tlio lot and <:iOt the money

for it. I can't recall to mind liov.' soon after Mrs.

Kocks left in November, ISO!), that I had the lot snr-

veyed by private survey by Xorman Smith. I don't

know if it was before I located the lot; 1 can't say when

it was, so lono- a time. I don't think I stated in my

direct examination yesterday, also in in.y cross, that it

was done some time before I located tlie lot, not as I

remember it. I think it v.as the sai!:e day th:)t Mrs.

Olson left that she called upon me. I ain't snre abont

it. I think it was the same day. 1 think it was the

same day she left. I ain't positive about tluit either.

She did not ask me to go over to the tent. I didn't

<>o over on that day. I was in her house once before

that time. Tiie v/ouian was in bed. I am snre of it.

I had not known her before; 1 had seen her by sight. I

never had any conversation v^ith her. She told me to

come in and I came in and started the fire for her. It

couldn't be very long after I came to Nome I came to

Nome in September, I think; I don't knov^' the exact

date, what time in September it was; about the middle

of September, somewhere around there. I don't remem-

ber when I came exactly-. I went over to see her once.

I went there to ask her if she wanted to part with any

of her ground. I didn't think it was valuable, l)ut I

was asked, at least they told me to go over there and

see her, and I went on his advi<e over there. The value

wasn't much then. It was up in the soft tundra tliere;
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there was lots of vacant .croiind. I know ^Ir. Foster.

Old man Foster; that is the only one I remember; I

may know him by sight, but I don't remember his name.

I do not know about 3Ir. Foster trying to buy this jsrop-

erty and that Mrs, Koi-ks vras offeied $5€€ for the prop-

erty in the latter part of September."

Mr. OKTOX.—If the Court please, I will now read

the deposition of 3Ir. Lindblom.

ERIK LINDBLOM, being first duly sworn, on his

oath as a witness on his own behalf, testified as follov^s:

"My name is El'ik O. Lindblom; I am forty-seven years

of age; I am a resident of Xome at the present time.

I am a miner by occupation. I am defendant in the

case of Sarah K. Kocks vs. Erik O. Lindblom. I knoAV

the proi>erty which is in controversy in this action and

which is known as the 'Dickie' house and lot. I have

been acquainted with tliat piece of property since 1900;

since the spring of 1900. I purchased that property;

I purchased it from Lampe, from John Henry Lampe.

John Henry Lampe is here in Xome now. I got a deed

from him. I got a deed from Mr. Lampe at that time;

in writing. (Witness examining papier.) I saw that

paper before; it is a deed. That is John Henry Lampe's

signature attached to this instrument. I saw him sign

it. After he signed it he transferred it to me. I have

kept it since.-'

(Document referred to marked ''Exhibit 1" cf plain

tiff and signed by notary.)
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"I paid Mr. Lampe fl200 or .floOO for tliis lot. I be-

lieve; I don't exactly remember. Tliis lot mentioned,

Lot No. 1 in Block Xo. 10, is the same property as is

known as the ^Dickie' lot. ^\v. Keller examined this

lot, the title to it, before I purchaseil it from Mr. Lampe,

1 saw the lot before I bought it, at the time I bought

it there was a small frame house ou' the lot. There were

two men in it at the time; they were living there at the

time; not by any permission that 1 know of. Mr. Lampe

delivered me possession of the lot; I don't exactly re-

member the time, it was in the spring; shortly after

the deed was execute. When I took possession of the

lot and house I fixed up the house. I fixed up the

house and rented it. I emplo3'ed ^Ir. Keller at the time

1 purchased the lot, to look up the question of the title

and ownership of the lot. ^-fr. Keller was an attoi-uey

at that time; I employed to look over the records and

see if it was all right to buy the lot. I only know the

Mr. Lampe the spring of 1000. I have seen Mrs. Sarah

K. Kocks before; I see her here at present. I did not

know her at that time. At that time I did know had

not been informed that she made any claim to this lot.

There were no other structures or improvements on the

lot other than the cabin that I have mentioned that I

could see. There was no tent on it with the floor or

anything of that kind that I could see. I examined the

lot. The first time that I heard Mrs. Rocks make any

claim to this property was the time the papers were

served on me in this case. I put a kind of fence around
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it shortly after I bought it. Afterwards in the sum-

mer of 1900 I built an additional frame building on it.

That house is commonly called 'The Dickie House.' At

the time I built that house, or prior thereto, I never

knew of any claim made to this lot by Mrs. Rocks.

Mrs. Rocks never made any claim to me of ownership

in this property personally. This Dickie House that I

built there was a frame house. It cost me somewhere

around one thousand dollars. There is a small frame

building with a paint shop in it that I afterwards put

up. The man himself put that building up who leased

the gTound. That was in 1901. At the time I pur-

chased this property from Mr. Lampe I made inquiries

for the purpose of ascertaining whether anybody else

claimed any title to the premises. I did not hear of

anybody else making any claim to the property at that

time. I have been in possession of this property, either

by myself or my tenants, ever since I got it from Mr.

Lampe. At the time I purchased this lot I examined

it with reference to whether there were any stakes on

it. I found some stakes marking the corners of it. I

found four. I don't remember if I saw any location

notice on it. There was writing on those stakes. They

described the corners of the location. That is what cor-

ners they were. I do not remember that they gave the

name of the locator, or anything of that kind, but I

expect they were the party that gave the deed to me.
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On cross-examination the witness testified as follows:

"I could hardly say the rental valne of that lot and

premises has ever been worth any more than I paid for

it since I took possession of it. They have paid from

$15 per month up. Up as high, I think, as twenty dol-

lars; maybe as high as twenty-five in the summer. I

think it is for the ^Dickey' House. I think it is some-

where around twelve or eighteen dollars for the other

place. They average that."

SARAH K. ROCKS, recalled in rebuttal, testified as

follows

:

"I heard the testimony of Captain T'ronsen yesterday

in which he stated that when he called on me I was in

bed, and that he made a fire for me at my request. He

did not. He never called at my house when I was in

bed at any time. He never made a fire for me. He

was never at my house more than once. He was at

my house the day before I left here. I went to his

cabin and asked him if he would take care of my

things. That was at two o'clock in the afternoon, in

the daytime. I never stated to Captain Tronsen at the

time when I was asking him to look after my things

that I intended to go to Cape York. I never had any

idea to at all. I never stated to Captain Tronsen that

I intended to return and to go to Cape York. I never

made any preparations to go to Cape York. I never

had an idea, because I believed this camp was all right,
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and mj intention and my belief was really that this

camp was good, and was going to be good. When I

arrived on the outside I went to a ticket office and in-

quired for tickets for the first boats next spring; I in-

quired for the steamer 'Oregon' and 'Elder/ and they

said they had sold out everything on that, they said,

except one boat they were going to build; they had the

scale in the oflflce; it wasn't laid yet, and I put a deposit

of |25 on a ticket."

On cross-examination the witness testified:

"When I went outside I tried to buy a ticket for the

very next spring, and they were all sold, the first fleet

of boats. That was November, 1899, when I went there.

All the tickets on the 'Oregon' to come up here in the

spring of 1900' were sold in the fall of the preceding

year. The next fleet were all sold, everyone of them;

so I had to take a ticket on a boat the scale wasn't laid

yet. Only once Captain Tronsen came to my house

that summer. He called at my tent the day before I

left. That is the first time. I knew Captain Tronsen

at that time. I knew him outside in Astoria, I was in

business there, and I know a good many people; that

is the only time he came. I did not go to his cabin

afterwards. It was this time he came to my cabin that

I asked him to look after my property. That was the

day before I left. I did not see him again before I left.

I told him to take care of my property, to take care of

my clothes, I was going to leave, to hold my lot and
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keep the fence around, and he said I will, and jou will

<iud yonr things as voii left, that is the very words.

I heard him say before he was going to locate near by

a cabin, and I don't think of anybody else the time was

so short to select one, because I just found out that day

that I can't get the lumber for the house. I picked

i'aptain Tronsen out because I heard he was going to

stay here; he agreed very willingly, because he hadn't

a job and nothing to do in the winter time, and it was

nothing to trouble for him at all, I didn't give him

any inducement at all; nothing of that; and I also asked

Mrs. Rauma to release him if he come away, and she

took care besides. I did not ask him to live on the lot.

He said he was located near by and would take care of

my things and I should find he has left as I leave it.

I told him I just left my things in my tent, and he said

he would take care of it."

Mrs. RAUMA, recalled in rebuttal, testified as fol-

lows :

"I heard the testimony of Captain Tronsen on the

stand. Captain Tronsen stated to me at my house in

the latter part of April, 1900, that he had sold Mrs.

Olsen's lot, meaning Mrs. Rocks, for the sum of |1500,

and that he had placed |50O to her credit in the A. C.

Co. He told me he put up |500 for her. He said that

Captain Tronsen told me he sold the lot, and I asked

him what for he sold it, and he said he hadn't any time

to look after it any longer. I told him you don't got
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(Testimony of Mrs. Louise Rauma.)

no business to sell it, why didn't you tell me and I

would put somebody to look after it, she will be here

pretty soon—

"

On cross-examination, the witness testified as follows:

"This was the last part of April that I had the con-

versation with Captain Tronsen at my house. Captain

Tronsen came to my house,"

The above and foregoing is the substance of all the

testimony introduced in the above-entitled cause.

Be it further remembered that after the close of the

testimony the defendants requested the Court in writ-

ing to instruct the jury as follows:

In the United States District Court for the District of Alaska,

Second Division.

SARAH K. ROCKS,

Plaintiff,

ts.

E. O. LINDBLOOM and JOHN DOE,

Defendants.

Comes now the plaintiff in the above-entitled action,

and requests the Court to instruct the jury as follows:

The jury are instructed to find a verdict in favor of

the defendant.

If said instruction be refused, the said defendant, E.

O. Lindblom, requests the Court to give the following

instructions to the jury:
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1.

If the jury believe from the evidence that when the

plaintiff Sarah K. Rocks left the District of Alaska, in

the fall of 1899, she stated to the witness Tronsen that

he could build on the lot in controversy, and that she

did not intend to return thereto, tlie verdict should be

for the defendant.

2.

If the jury believe from the evidence that the wit-

ness Lampe found the said Tronsen in the quiet, peace-

able and exclusive possession of the lot of land in con-

troversy, residing thereon and claiming to own the same,

that the said J. H. Lampe in good faith, after having

made such reasonable inquiry as a prudent man would

do under like circumstances, purchased said lot from

the said Tronsen and paid a valuable consideration)

therefor, and that thereafter the said Lampe, for a

\aluable consideration, sold and conveyed said lot to

the defendant Lindbloom, who purchased the same in

like good faith and without any notice of plaintiff's

rights or claims, the verdict should be for the defendant.

3.
'

If the jury believe from the evidence that on or about

the 14th day of ^fay, 19€0, the defendant Lindbloom

found one J. H. Lampe in the quiet, peaceable and ex-

clusive possession of the lot of land in the complaint

described, claiming to hold, own and possess the same

as a town lot, located on public lands of the LTnited

States, that the said J. H. Lampe and his grantors had
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constructed on said lot a dwelling house used and occu-

pied by them; that finding- the said Lampe in the quiet,

peaceable and exclusive possession of said lot of land,

and finding the same J. H. Lampe so occupying and

claiming to own tlie same, the defendant Lindblooni in

good faith desiring to purchase the said lot of land did,

on or about the 14th day of May, 1900, pay to the said

J. H. Lampe tlie sum of |1500 for said lot and the im-

provements thereon, that said Lampe did thereupon

make, execute and deliver to the defendant a deed iu

writing of said premises, and did then and there deliver

to the defendant the quiet, peaceable and exclusive pos-

session of said lot, and the whole thereof, with the im-

provements thereon; that the defendant was at the time

of said purchase entirely ignorant of any claim to the

said lot by the said plaintiff, and did cause due and

diligent inquiry to be made to ascertain if any person

other than the said Lampe had or made any claim to

the said premises, or any part thereof, that after pur-

chasing said property from said Lampe the defendant

continued at all times thereafter to be in the quiet,

peaceable and exclusive possession thereof, and by him-

self and through his tenants he built upon, improved

and occupied said lot as a town lot, the verdict should

be for the defendant,

4.

If the jury believe from the evidence that in the

month of May, 190€, the defendant found the said

Lampe in the quiet, peaceable and exclusive possession

of said lot of land, with the dwelling-house built thereon.
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holding, using and occupying the same as a town lot,

that the defendant in good faith without notice of

plaintiff's claim for the sum of |1500 purchased the

same from said J. H. Lampe, and thereafter improved

the same and has since held and occupied said lot in

good faith, the verdict should be for the defendant.

5.

You are instructed that the premises in controversy

are part of the uusurveyed public lands of the United

States and that such land can only be held by settlement,

,improvement, occupation and use, and must be in the

actual bona fide possession of the settler or resident

and not an imaginary, pretended, fictitious possession.

By actual possession is meant such a possession as

6s accompanied by the real and effectual enjoyment of

ithe property. It is the possession which follows the

subjection of the property to the will and dominion of

the claimant and to the exclusion of others. And this

Ipossession must be evidenced by occupation or other ap-

propriated use according to the locality and character

of the principal premises. It must be, in other words,

an open unequivocal actual possession—notorious, ap-

parent, uninterrupted and exclusive, and carry with it

Imarks or evidences of ownership which apply in ordi-

Inary cases to the possession of real property.

I 6. ;
•

A mere entry upon property, remaining there for a

short time and then leaving the same, placing no one

in charge thereof, or leaving no improvements upon said
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proporty of such a nature as indicates an intention to

retnrn, is not snch a possession as will support a title

based on possession alone; for the law requires that

such possession should be continuous and uninterrupted

and visible to the world; the possession must be a foot

possession and the whole theory of the possessio pedis

(or foot possession) rests upon the assumption that the

acts of dominion which establish it, are such open,

notorious acts of ownership as usually accompany the

possession of real property and naturally spring from a

claim of exclusive dominion. They must not only carry

with them the usual indicia or marks of ownership,

•but they must be open, notorious and unequivocal, so

as to notify the public that the land is appropriated.

.Hence the acts of dominion must be such as to give

•notice to the public, or, to repeat, the possession must

'be open, unequivocal and actual, notorious, apparent,

•uninterrupted and exclusive, carrying with it the marks

and evidences of ownership.

: Be it further remembered that after arguments of

counsel, the Court charged the jury as follows:

District Court, Alaska, in and for the Second Division.

SARAH K. ROOKS, ^

TS. ^-No. 1180.

ERIC O. LINDBLOM. J ,

Charge to the Jury.

•Gentlemen of the Jury:

This is an action in the nature of ejectment wherein
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the plaintiff seeks to recoYer from the defendant E. O.

•Liudblom, possession of a lot on the northerly side of

Second Street, in the town of Nome, Alaska, the dimen-

sions of which are 50 feet 6 inches in width by 140 feet

in length measured from said street.

' In the complaint of the plaintiff is set forth her cause

of action wherein tlie principal allegations briefly ex-

pressed are as follows:

That plaintiff has an estate in fee simple in said lot

subject to the paramount title of the United States, and

that by virtue of said estate she has a legal right to the

possession and enjoyment of said lot;

That she on or about August 12th, 1899, while the

laud was vacant, unoccupied and unappropriated land

of the United States and open for location and occupa-

tion, entered on said land and took peaceable possession

of the same and resided thereon till on or about the

' day of May, 1900, at which time the defendant

wrongfully and unlawfully ousted and ejected the

plaintiff therefrom and wrongfully has ever since with-

'held possession of said premises and still so withholds

'the possession, to the plaintiff's damage of |5,000.

• The defendant in his answer denies all these allega-

tions and further alleges that Fred Tronsen on the 22d

day of November, 1899, when the same was vacant and

unoccupied land belonging to the Government of the

United States entered on said land and located said lot

in accordance with law ; that on said day he marked the

'Corners of said lot and afterwards built a house on and

improved the same, and afterwards on the 2d day of
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May, 1900, with J. A. Westby, who held au interest

therein conveyed the same to J. H. Lampe who after-

wards entered in to the peaceable possession thereof,

and later, on May 14th, 1900, by a deed of conveyance

transferred the same to the defendant for the price of

11500 and that the defendant and his grantors by virtue

of said acts of location, possession, improvement and

transfer, have been the owners of said lot for residence

purposes ever since the date of said Tronsen's location,

to wit, November 22d, 1899.

' It is apparent from the pleadings I have thus far re-

•cited that plaintiff claims to hold title to said lot as the

•first appropriator thereof, and defendant claims to hold

by a later location of said Fred Tronsen when the lot

was vacant and open to location, and the defendant

further pleads by way of defense that on the day

•of May, 1900, he found said J. H. Lampe in the quiet,

Tjeaceable and exclusive possession of said lot; that said

Lampe had built a dwelling-house on said lot and was

holding, using and occupying the same as a town lot;

that he paid said Lampe |1500 therefor and received

from said Lampe this deed therefor and he the defend-

ant has improved the same and the dwelling-houses

thereon at a cost of more than flOOO, and that prior to

the date of his purchase from said Lampe the plaintiff

had long since abandoned any claim she theretofore

had or made to said lot.

In a nutshell, the defendant pleads a general denial

of plaintiff's complaint, and then pleads that whatever

title the plaintiff ever had was lost by her abandon-
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ment of the lot. To the defenses thus set up plaintiff

replies, denying all defendant's allegations save that

the lot was worth upwards of ^00 and the improve-

ments were of the value of flOOO.

The plaintiff for relief seeks not only to recover pos-

session of the lot but also damages for the defendant

witholding the same from her.

You are instructeft that you are the sole judges of the

weight and credibility of the evidence and that the

Court is the sole judge of the law, and you must follow

the law given to you by the Court.

You are instructed that the land in controversy is a

part of the unsurveyed public lands of the United

States, and that the same is not within the limits of any

Government townsite under the laws of the United

States.

The plaintiff in an action of ejectment, and this is in

the nature of ejectment, must establish a legal title to

the premises in controversy, and she must recover if at

all on the strength of her own title, and not upon the

weakness of the title of the defendant. I, therefore,

charge you that the plaintiff in this action must estab-

lish by a preponderance of the evidence each of the al-

legations of her complaint; and unless the plaintiff

establish by a preponderance of the evidence the alle-

gations in her complaint, your verdict should be for the

defendant.

On the other hand, the defendant must by a prepond-

erance of the evidence in the case establish the aband-

onment set up as a defense to entitle him to your ver-
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diet. If he do not so i)rove au abandonment by the

plaintiff, yonr verdict should be for the plaintiff.

Tlie Court instructs the jury that the preponderance

of the evidence in the case is not determined by the

number of witnesses, alone testifying to any fact or

facts, but, in determining- where the preponderance is,

the jury must take into consideration the facts and cir-

cumstances proved in the case and also must consider

tlie opportunities or occasion of the witnesses seeing,

kuov^'ing or remembering what they testify to or about,

the probability or improbability of its truth, the rela-

tion or connection, if any, between the witnesses and

the parties, their interest or lack of interest in the re-

sult of the case, and their conduct or demeanor while

so testifying, and from all these facts and circumstances

determine upon which side is the w^eight or preponder-

ance of the evidence.

You are instructed that an appropriator or locator of

puldic lands for residence or business purposes must

segregate the portion appropriated from the public

domain and take actual possession thereof.

By actual possession as used in these instructions is

meant such a possession as is accompanied by the real

enjoyment and use of the portion appropriated and is

contradistinguished from imaginary or fictitious or

ideal possession.

It is the possession w^hich follows the subjection of

the property to the will and dominion of the claimant

t(t the exclusion of all others.

i^^uch appropriation to possession must be evideuccil
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l\T buildings, fences or other improvements on the

gTouud, thus giving notice to tlie worki that the particu-

hir ground has been appropriated to private use.

The possession which will establish a title in one per-

son as against adverse claimant must, in fine, be an

open, unequivocal, actual possession—notorious, appar-

ent, uninterrtipted, and to the exclusion of others, and

such as carries with it marks or evidence of ownership.

I charge you that by the expression '"actual posses-

sion" is not meant that the appropriator or locator in

order to hold the property must constantly stand watch

or guard upon it or be at all times in the actual, physi-

cal possession of it.

Having inclosed the lot, built upon it, improved it,

and made use of it in such a manner as to indicate

ownership, a claimant of a lot may leave it for a time,

and for such reasonable period as may be necessary

under the particular circumstances, provided he leave

it with an intention to return thereto.

As to what constitutes a reasonable period of absence

you are judges, gentlemen of the jury, and it may vary

with each particular case.

The defendant bases his claim to the property in part

on a deed from J. H. Lampe, who in turn claims l)y

other previous conveyance to him from his alleged

grantors in interest.

The jury are instructed that the legal affect of such

deeds of conveyance is to transfer only such title as the

grantors named in said deeds had in the property con-

veyed, and if you should find from a preponderance of
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the evidence that said gTantors had no interest, right or

title in said property then their grantees took nothing

by said conveyances even though they paid valuable con-

sideration therefor.

You are instructed that the questions of abandon-

ment is a question of fact to be determined by you. A
party who has obtained a possessory title to land such

J!s that in issue in this case may abandon the same, and

upon such abandonment the land is again open to occu-

pation and possession by any other person who may

choose to occupy it, and he may convey the title he so

acquires in the same manner as though he were the

original locator and with the same effect.

Xo arbitrary rule can be laid down to establish aban-

donment, the fact of abandonment being evidenced

purely by intent, as disclosed by the acts, words or con-

duct of the party.

In this connection you should consider all the testi-

mony introduced on this subject by both sides, showing

the acts and conduct of the plaintiff and her declara-

tions, both as testified to by her and as testified to by

the defendant and their witnesses, and determine there-

from whether she left the property in 1899 with or

Avithout an intention to return to the property. If she

left the property in 1899 under circumstances, as shown

by her acts and declarations, such as evidenced no in-

tention to retain the property, then there was abandon-

ment; if on the other hand she left it under such cir-

cumstances as showed an intention to retain it, then

there was no abandonment; and you may consider the
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manuer iu which .she left it, the condition in which she

left it, the improvements, if any which she erected upon

it, the property, if any, which she left thereon, and from

all the facts and circumstances as shown iu the evi-

dence, determine whether or not she abandoned the

property when she left it in 1899, or whether she then

intended to return to it and make further use of it.

If the jury believe from the evidence that the witness

Lampe found the said Tronsen in the quite, peaceable

and exclusive possession of the lot of land in contro-

versy, residing thereon and claiming- to own the same,

that the said J. H. Lamx)e in good faith having made

such reasonable inquiry as a prudent man would do

under like circumstances and obtaining no information

or notice of plaintiff's claim purchased said lot from the

said Tronsen and Westby his co-owner as alleged and

paid a valuable consideration therefor and that there-

after the said Lampe for a valuable consideration sold

and conveyed said lot to the defendant Lindblom, who

purchased the same in like good faith after like reason-

able inquiry and without any notice of plaintiff's rights

or claims, the verdict should be for the defendant.

By section 307 of the Code of Civil Procedure it is de

clared to be the law that, ''When permanent improve-

ments have been made upon the proi>erty, by the de-

fendant, or those under whom he claims, holding under

color of title adversely to the claim of plaintiff iu good

faith, the value thereof at the time of the trial not ex-

ceeding such damages shall be allowed as a setoff."

This section lays down the rule which will govern
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you in assessing the damao-es, if any, the plaintiff may

receive if you shall find for the plaintiff for the lot and

shall believe from the evidence that the defendant pur-

chased the lot in good faith from Lampe, believing him

to be the real owner of the lot, and withholds the same

from the plaintiff under the reasonable belief that he

is the real owner in law of the lot in controversy.

In accordance with this section in case you find for

the plaintiff and also find that the defendant Lindbloom

purchased the lot in good faith, believing that Lampe

was the owner of the lot in controversy when he took

over Lampe's title, your duty will be, in determining

the right of the plaintiff to damages, to determine from

the evidence the gross rental value of the property from

the date when defendant took possession of said lc<t

under his deed, and having ascertained from the evi-

dence the value of the improvements on the lot at the

date of this trial, you should offset the value of the im-

provements against the gross rental value, and if the

rental value exceeds the value of the improvements,

your verdict shall be for the plaintiff for the excess of

rental value so found as damages for the withholding

of said premises from her by defendant.

Should the improvements, however, exceed in value

the rental value of the lot from the date when the de-

fendant acquired possession, you will find no damages

for the plaintiff under the conditions above described.

Two forms of verdict will be submitted to you; after

}ou have unanimously reached a verdict you will adopt

the form of verdict which expresses your findings and
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return with the same into court duly signed by your

foreman, whom you will first select.
1

The pleadings and exhibits are sent out with you for

your use in the jurj-room during your deliberations.

You will now retire and consider of your verdict.

Xome, Alaska, Jan. 24th, 1005.

(Signed) ALFRED S. MOORE,

District Judge.

Be it further remembered that before the jury re-

tired to deliberate upon its verdict, the defendant took

certain exceptions to the charge and instruction of the

Court, and the refusal of the C^urt to give certain in-

structions requested by defendants, and to the giving

in a modified form of certain of the instructions re-

quested by defendant, said modifications being shown in

and by this bill of exceptions, which said exceptions are

as follows:

Jit the United States Distriet Court for tJiv District of Alaska,

Second Division.

SARAH K. ROCKS,

Plcointiff,

vs.

E. O. LINDBLO^l and JOHN DOE,

Defendants.

Memorandum of Exceptions Taken by the Defendant to

Instructions Given and Refused.

1. The defendant duly excepted to the refusal of tlie

Court to give the follOAving instruction to the jury:
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''The jnrj are instructed to tiud a verdict iu favor of

the defendant."

2. The defendant duly excepted to the refusal of the

Court to give instructions Xo. 1, requested by the de-

fendant to the jury, whicii read as follows:

''If the jury believe from the evidence that when

the plaintiff Sarah K. Rocks left the District of Alaska

in the fall of 1899 she stated to the witness Tronsen

that he could buihl on the lot in controversy, and that

she did not intend to return thereto, the verdict should

be for the defendant."

3. The defendant duly excepted to the refusal of the

Court to give to the jury instruction Xo. 2 requested by

the defendant, and to the modification of the same by

the insertion of the words "and obtaining no informa-

tion or notice of plaintiff's claim," which reads as fol-

lows:

"If the jury believe from the evidence that the wit-

ness Lampe found the said Tronson in the quiet, peace-

able, exclusive possession of the lot in controversy, re-

siding- thereon and claiming to own the same, that the

said J. H. Lampe, iu good faith, after having made

such reasonable inquiries as a prudent man would do

under like circumstances, and obtaining no information

or notice of plaintiff's claim, purchased said lot from

the said Tronson and paid a valuable consideration

therefor, and that thereafter the said Lampe, for a val-

uable consideration, sold and conveyed said lot to the

defendant Lindblom, who purchased the same in like
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good faith and without any notice of plaintiff's rights

or clainis, the verdict should be for tlie defendant."

4. Tlie defendant duly excepted to the refusal of

the Court to give to the jury instruction No. 3 requested

by the defendant, which read as follows:

"If the jury believe from the evidence that on or about

tlie 14th day of :\ray, 1900, the defendant Lindblom

found one J. H. Lampe in the quiet, peaceable and ex-

clusive possession of the lot of land in the complaint

described, claiming to hold, own and possess the same

as a town lot, located on public lands of the United

States, that the said J. H. Lampe and his grantors had

constructed on said lot a dwelling-house used and oc-

cupied by that finding the said Lampe in the quiet,

I)eaceable and exclusive possession of said lot of land,

and finding the same J. 11. Lampe so occupying and

claiming to own the same, the defendant Lindblom in

good faith desiring to purchase the said lot of land,

did on or about the 14th day of May, 1900, pay to the

said J. H. Lampe the sum of $1500 for said lot and im-

provements thereon, that said Lampe did thereupon

make, execute and deliver to the defendant, a deed in

writing of said premises, and did then and there deliver

to the defendant the quiet, peaceable and exclusive pos-

session of said lot and the whole thereof, with the im-

provements tliereon; that the defendant was at the

time of said purchase entirely ignorant of any claim

to the said lot by the said plaintiff, and did cause due

and diligent inquiry to be made to ascertain if any per-

son other tlian tlie snid Lampe had or made any claim
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to the said premises, or au}- i)tirl thereof, that after

purchasing said property from said Lampe tlie defend-

ant continued at all limes tliereafter to be in the quiet,

peaceable and exclusive possession thereof, and by him-

self and through his tenants he built upon, improved

and occupied said lot as a town lot, the verdict should

be for the defendant.'"

5. Tlie defendant duly excepted to the refusal of

the Court to give to the jury instruction No. 4, requested

by the defendant, which reads as follows:

''If the jury believe from the evidence that in the

month of May, 1900, the defendant found the said

l^ampe in the quiet, peaceable and exclusive possession

of said lot of la,nd, with the dwelling-house built there-

on, holding, using, and occupying the same as a town

lot, that the defendant in good faith, without notice of

plaintiff's claim, for the sum of $1500 purchased the

same from said J. H. Lampe, and thereafter improved

the same, and has since held and occupied said lot in

good faith, the verdict should be for the defendant."

6. The defendant duly excepted to the refusal of the

Court to give to the jury instruction No. 5, requested

by the defendant, which reads as follows:

"You are instructed that the premises in controversy

are part of the unsurveyed public lands of the United

States, and that such land can only be held by settle-

ment, improvement, occupation and use, and must be in

the actual bona fide possession of the settler or resident

and not an imaginary, pretended or fictitious possession.

By actual possession is meant such a possession as
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is accompanied by the real and effectual enjoyment of

tbo property. It is the possession which follows the

subjection of the property to the will and dominion of

tlie claimant and to the exclusion of others. And this

possession must be evidenced by occupation or other ap-

propriated use according to tlie locality and character

of the principal premises. It must be, in other words,

an open, unequivocal, actual possession—notorious, ap-

parent, uninterrupted and exclusive, and carry with it

marks or evidences of ownership which apply in ordin-

ary cases to the possession of real property."

7. The defendant duly excepted to the refusal of the

Court to give to thejury instruction No. 6 requested by

tlie defendant, which reads as follows:

"A mere entry upon property, remaining there for

a short time and then leaving the same, placing no one

in charge thereof, or leaving no improvements upon

said property of such a nature as indicates an intention

to return, is not such a possession as will support a

title based on possession alone, for the law requires that

such possession should be continuous and uninterrupted

and visible to the world; the possession must be a foot

possession, and the whole theory of the possessio pedis

(or foot possession) rests upon the assumption that the

acts of dominion which establish it, are such open, no-

torious acts of ownership as usually accompany the pos-

session of real property and naturally spring from a

claim of exclusive dominion. They must not only carry

with them the usual indicio or marks of ownership, but

they must be open, notorious and unequivocal so as to

notify the public that the land is appropriated. Hence,
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Ihe acts of dominion mnst bo snch as to give notice to

the public, or, to repeat, tlie povssession must be open,

nnequivocal and actual, notorious, apparent, uninter-

rupted and exclusive, carrying with it the marks and

evidences of ownership."

8. Defendant duly accepted to that portion of the

charge to the jury by the Court, which read as follows:

''It is apparent from the pleadings I have thus far

recited that plaintiff claims to hold title to said lot as

the first appropriator thereof, and defendant claims to

hold b^' a later location, and the defendant further

pleads by way of defense that on the day of May,

1900, he found said J. H. Lampe in the quiet, peaceable

and exclusive possession of said lot; that said Lampe

had built a dwelling-house on said lot, and was holding,

using and occuping the same as a town lot; that he paid

said Lampe $1500 therefor, and received from said

Lampe his deed therefor, and he, the defendant, has

improved the same, and the dwelling-houses thereon at

a cost of more than $1000, and that prior to the date of

the purchase from said Lampe the plaintiff had long

since abandoned any claim she theretofore had or made

to said lot.

In a nutshell the defendant pleads a general denial

of the plaintiff's complaint, and then pleads that what-

ever title the plaintiff ever had was lost by her abandon-

ment of the lot."

9. Defendant duly excepted to the following instruc-

tion given by the Court to the jury:

"You are instructed that the land in controversy is a
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pjirt of the unsiirveved public lands of the United States,

and that the same is not within the limits of any Gov-

ernment townsite under the laws of the United States."

10. The defendant duly excepted to that portion of

the Court's instructions to the jury, which read as fol-

lows:

^'On the other hand the defendant must, by a pre-

ponderance of the evidence in the case, establish the

abandonment set up as a defense to entitle him to your

verdict. If he do not so prove an abandonment by the

plaintiff, your verdict should be for the plaintiff."

11. The defendant duly excepted to that portion of

the Court's instructions to the jury which read as fol-

lows:

'^No arbitrary rule can be laid to establish abandon-

ment, the fact of abandonment being evidenced purely

by intent, as disclosed by the acts, words or conduct of

the party.

In this connection you should consider all the testi-

mony introduced on the subject by both sides, showing

the acts and conduct of the plaintiff and her declara-

tions, both as testified to by her and as testified to by

the defendant and their witnesses, and determine there-

from whether she left the property in 1899 with or with-

out an intention to return to the property. If she left

the property in 1899 under circumstances, as shown by

her acts and declarations, such as evidenced no inten-

tion to retain the property, then there was abandon-

ment; if, on the other hand, she left it under such cir-

cumstances as showed an intention to retain it, then
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there was no abandomueiit; aud you mav consider the

manner in which she left it, tlie condition in which she

left it, the improvements, if any, wliich she erected upon

it, the property, if any, Avliicii slie left thereon, and

from all the facts and circumstances as shown in the

evidence, determine whether or not she abandoned the

property when she left it in 1899, or whether she then

intended to return to it and make further use of it."

12. The defendant also exco})ted separately to that

portion of the last above-stated instruction, which read

as follows:

'^If, on the other hand, she left it under such circum-

stances as show an intention to retain it, then there

was no abandonment."

(Signed) IRA D. ORTON.

The jury thereupon retired aud afterwards returned

into court with a verdict in favor of the plaintiff.

Thereafter the defendant duly served and filed herein

his motion in writing for a new trial.

Be it further remembered that thereafter said mo-

tion came on regularly to be heaid, and was denied by

the Court to which the defendant then and there ex-

cepted.

And inasmuch as the foregoing matters and things do

not otherwise appear of record, the defendant presents

this bill of exceptions, and prc\vs that the same may be

settled and allowed.

IRA D. ORTON,

Attorney for Defendant.



94 E. 0. Lhidhloom

The foregoing bill of exceptions having been served,

filed and presented for settlement within the time al-

lowed b}' law, and extensions thereof made by orders

of Court upon stipulation of counsel, and being now

found true and correct is hereb}' settled and allowed.

Dated July IS, 1905.

ALFRED S. MOOIJE,

Judge District Court, District of Alaska, Second Div.

Service of the foregoing bill of exceptions is hereby

admitted this 14th day of June, 1905.

A. J. BRUNER,

Attorney for Plaintiff.

[Endorsed]: Original. No. 1180. In the United

States District Court for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

blom, Defendant. Bill of Exception. Filed in the Of-

fice of the Clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska. Jun. 24, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

].. Ira D. Orton, Attorney for Defendant. Re-filed in

^he Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Jul. 15, 1905. Geo.

V. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. McB.
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1)1 the L'liilid Siaivs District Court for the District of Alaska,

Second Uirisioii.

SARAH K. KOOKS,

vs.

Plaintiff,

No. 1180.

E. O. LIXDBLOM,

Defeudaut.

Assignment of Errors.

Comes now the defendant above named and assigns

the following errors as having been committed by the

Court upon the trial and in the proceedings had in the

above-entitled action, upon which said defendant does

and will rely upon its writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit

:

1. The Court erred in refusing to give the following

instruction to the jury:

''The jury are instructed to find a verdict in favor of

the defendant,"

2. The Court erred in refusing to give to the jury in-

struction No. 1, requested by the defendant which read

as follows: "If the jury believe from the evidence tliat

when the plaintiff Sarah K. Riocks left the District of

Alaska, in the fall of 1800, she stated to the witness

Tronsen that he could build on the lot in controversy,

and that she did not intend to return thereto, the verdict

should be for the defendant."
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3. The Court erred in refusing to give to the jury

instruction No. 2 requested by the defendant, and in

modifying the same by the insertion of the words ''and

obtaining information or notice of plaintiff's claim"

which read as follows:

"If the jury belieye from the evidence that the witness

Lampe found the said Tronsen in the quite, peaceable

and exclusive possession of the lot of land in contro-

versy, residing thereon and claiming to own the same,

hat the said J. H. Lampe in good faith after having

made such reasonable inquiry as a prudent man would

do under like circumstances, and obtaining no informa-

tion or notice of plaintiff's claim, purchased said lot

from the said Tronsen and paid a valuable considera-

tion therefor, and that thereafter the said Lampe for a

valuable consideration sold and conveyed said lot to

the defendant Lindblom, who purchased the same in

like good faith and without any notice of plaintiff's

rights or claims, the verdict should be for the defend-

ant."

4. The Court erred in refusing to give to the jury

instruction No. 3 requested by the defendant, which

read as follows:

"If the jury believe from the evidence that on or about

the 14th day of May, 1900, the defendant Lindblom

found one J. H, Lampe in the quiet, peaceable and ex-

clusive possession of the lot of land in the complaint

described, claiming to hold, own and possess the same

as a town lot, located on public lands of the United

States, that the said J. H. Lampe and his grantors had
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constructed on said lot a dwelling-house used and oc-

cupied by tlieni; tliat finding the said Lampe in the

quiet, peaceable and exclusive possession of said lot of

land, and findiuii the same J. H, Lampe so occupying

and claiming to own the same, the defendant Lindblom

in good faith desiring to purchase the said lot of land,

did, on or about the 14th day of May, 1900, pay to the

said J. H. Lampe the sum of -flSOO for said lot and the

improvements thereon, that said Lampe did thereupon

make, execute and deliver to the defendant, a deed in

vrriting of said premises, and did then and there deliver

to the defendant the quiet, peaceable and exclusive

possession of said lot and the whole thereof with the

improvements thereon; that the defendant was at the

time of said purchase entirely ignorant of any claim to

the said lot by the said plaintiff and did cause due and

diligent inquiry to be made to ascertain if any person

other than the said Lampe had or made any claim to

the said premises, or any part thereof, that after pur-

chasing said property from said Lampe the defendant

continued at all times thereafter to be in the quiet,

peaceable and exclusive possession thereof, and by him-

self and through his tenants he built upon, improved

and occupied said lot as a town lot, the verdict should

be for the defendant."

5. The Court erred in refusing to give to the jury

instruction No. 1 requested by the defendant, which

read as follows:

"If the Jury believe from the evidence that in the

month of May, 1900, the defendant found the said Lampe
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ill the quiet, peaceable and exclusive possession of said

lot of land, with the dwelling-house built thereon, hold-

ing, using and occupying the same as a town lot, that

the defendant in good faith, Avithout notice of plaintiff's

claim for the sum of flSOO purchased the same from J.

H. Lampe, and thereafter improved the same and has

since held and occupied said lot in good faith, the ver-

dict should be for the defendant."

0. The Court erred in refusing* to give to the jury

instruction No. 5, requested by the defendant, which

read as follows:

"You are instructed that the premises in contro-

versy are part of the unsurveyed public lands of the

United States and that such land can only be held by

settlement, improvement, occupation and use, and must

be in the actual bona fide possession of the settler or

resident and not an imaginary, pretended or fictitious

possession.

By actual possession is meant such a possession as is

accompanied by the real and effectual enjoyment of the

property. It is the possession which follows the sub-

jection of the property to the will and dominion of the

claimant and to the exclusion of others. And this pos-

session must be evidenced by occupation or other ap-

propriated use according to the locality and character

of the principal premises. It must be, in other words,

an open, unequivocal, actual possession—notorious, aj*-

paient, uninterrupted and exclusive, and carry with it

marks or evidences of ownership w^hich apply in ordi-

nary cases to the possession of real property."
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7. The Court crrod in refusing to give to the jury

instruction No. G requested by the defendants, which

read as follows:

"A mere entry upon property, remaining there for a

short time and then leaving the same, placing no one in

charge thereof, or leaving no improvements upon said

property of such a nature as indicates an intention to

return, is not such a possession as will support a title

based on possession alone; for the law requires that

such possession should be continuous and uninterrupted

and visible to the world; the possession must be a foot

possession, and the whole theory of the possessio pedi>3

(or foot possession) rests upon the assumption that the

acts of ownership as usually accompany the possession

of tl)e real property and naturally spring from a claim

of exclusive dominion. They must not only carry with

them the usual indicia or marks of ownership, but they

must be open, notorious and unequivocal, so as to notify

the public that the land is appropriated. Hence the

acts of dominion must be such as to give notice to the

public, or, to repeat, the possession must be open, un-

equivocal and actual, notorious, apparent, uninter-

rupted and exclusive, carrying with it the marks and

evidences of ownership."

8. The Court erred in charging the jury as follows:

"It is apparent from the pleadings I have thus far

recited that plaintiff claims to hold title to said lot as

the first appropriator thereof, and defendant claims to

hold by a later location of said Fred Tronsen when the

lot was vacant and open to location, and the defendant
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further pleads by way of defense that on the day

of May, 1900, lie found said J. H. Lampe in the quiet,

ixviceable and exclusive possession of said lot; that said

Lampe had built a dwelling-house on said lot and was

holding, using and occupying the same as a town lot;

that he paid said Lampe |1500 therefor and received

from said Lampe his deed therefor, and he the defendant

has improved the same and the dwelling-house thereon

at a cost of more than |1000 and that prior to the date

of his purcliase from said Lampe the plaintiff had long

since abandoned any claim she theretofore had or made

to said lot. In a nutshell, the defendant pleads a gen-

eral denial of the plaintiff's complaint and then pleads

that Avhatever title the plaintiff ever had was lost by

her abandonment of the lot."

1). The Court erred in giving the following instruc-

tion to the jury:

''You are instructed that the land in controversy is a

part of the unsurveyed public lands of the United

States, and that the same is not within the limits of

any Government tow^nsite under the laws of the United

States."

10. The Court erred in charging the jury as follows:

''On the other hand, the defendant must by a pre-

ponderance of the evidence in the case establish the

abandonment set up as a defense to entitle him to your

verdict. If he do not so prove an abandonment by the

plaintiff, your verdict should be for the plaintiff."

11. The Court erred in charging the jury as follows:

'^Xo arbitrary rule can be laid down to establish
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abandonment, the fact of abandonment being evidenced

purely by intent, as disclosed by the acts, words or con-

duct of the party. <

In this connection you should consider all the testi-

mony introduced on this subject by both sides, showing

tlie acts and conduct of the plaintiff and her declara-

tions, both as testified to by her and as testified to by

ihe defendant and their witnesses, and determine there-

from whether she left the property in 1899 with or

without an intention to return to the property. If she

left the property in 1899 under circumstances, as shown

by her acts and declarations, such as evidenced no in-

tention to retain the property, then there was abandon-

ment; if on the other hand she left it under such circum-

stances as showed an intention to retain it, then there

was no abandonment; and you may consider the manner

in which she left it, the condition in which she left it,

the improvements, if any w^hich she erected upon it, the

property, if any, which she left thereon, and from all the

facts and circumstances as shown in the evidence, deter-

mine whether or not she abandoned the property when

she left it in 1899 or whether she then intended to re-

turn to it and make further use of it."

12. The Court erred in giving that portion of the

last above stated instruction to the jury, which read as

follows

:

"If, on the other hand, she left it under such circum-

stances as show an intention to retain it, then there

was no abandonment."

13. The Court erred in permitting the plaintiff when
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testifying as a witness on her own behalf, to state over

the objection and exception of the defendant, as to the

conversation she had with Captain Tronsen before hep

departure from Nome in tlie year 1899, as appea.rs from

tlie following question answer, objection and exception:

'^Q. When you found you could not get the lumber

TO build the house what did you do then?

A. Then I looked for somebody to take care of my

things and keep the fence up and look out for my prop-

erty, and so a few days before I had a conversation with

Captain Ti-onsen, and I learned he was going to stay

hiere in Nome and was going to live nearby in a cabin,

which cabin belongs to Mr. Silian and Nelson.

Mr. ORT'ON.—I object to any arrangement she made

with Mr. Tronsen, as not binding upon Mr. Lindblom

and as incompetent, irrelevant and immaterial.

Tlie COURT.—Objection overruled. Exception taken

by defendant." '

14. The Court erred in overruling the objection of

the defendant to the question asked the plaintiff when

a witness on her own behalf, which read as follows:

"What did Captain Tronsen do?" and also the ques-

tion, "What did he say or do?" questions, objections

and answers being as follows:

"Q. What else did you do, Mrs. Rocks?

A. I went to Captain Tronsen and I say I got to go

out, I can't get the lumber to build the house, and I

can't stay

—

Q. What did Captain Tronsen do?
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yir. ORTOX.—Same objection, incompetent, irrele-

\aut and immaterial and not binding on Mr. Lindblom.

A. I don't understand the question—what did he say

do YOU mean?

Q. Yes; what did say or do?

^Ir. OI\TON.—Same objection, not. binding on Mr.

Lindblom.

The COURT.—Objection overruled, exception taken

by defendant.

(The witness then continued testifying:)

Then I told Ciaptain Ttonsen I would have to go out,

and I asked liim if he would look after my things; he

said yes, because I have nothing to do; I stay here near-

by in this cabin near by and I have nothing to do all

winter, and I will do that for you; so I said will you go

over to my tent and I will show you the things I am

going to leave and if you will take care of them for me.

I want to hold this lot, because I believe it is valuable,

and keep the fence around it, and so the Captain said he

would—^he would look after it; and then I was going to

ask Mrs. Rauma—he came over to my tent; he came

over little while after, and I show my things; my bed-

clothes and I show my robe—he came over to the tent;

he came into the tent. I showed him the things I had;

the bedclothes and chairs and table and stove and box of

groceries there, and some things beneath the bed and

so much behind the bed, and I had a can for the

oioceries and I had cooking utensils, they were not the

very best, but that is all I got, so I said all these things

I leave here to hold my lot."
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15. The Court erred in permitting the plaintiff, when

a witness on her own behalf, to testify over the objec-

tion and exception of the defendant as to what in her

opinion was the rental valne of the lot in controversy in

1000, of the vacant lot withj the tent on it, the question,

objection and answer being as follows:

"Q. What, in your opinion, was the rental value of

that lot in 1900, the vacant lot with the tent on it?

Mr. ORTON.—We object as irrelevant, immaterial

and incompetent, for the reason that the witness has

not shown herself to be qualified, and second, that it

does not appear but that tlie rental value varied from

month to mouth, which, of course, we all know that it

did—that vacant lots in the fall and winter would

scarcely be worth anything.

The COUET.—Well, she is asked what it was in 1900,

and on cross-examination you can ask her. Objection

overruled. )

Exception taken by defendant.

A. Fifty dollars a month."

16. The Court erred in sustaining the objection of

ihe plaintiff to the question asked the plaintiff on cross-

examination, which reads as follows: "Q. When did

you come back here?" and in not allowing tlie defend-

ant to ascertain from the plaintiff when she returned

to Nome after the fall of 1901, the proceedings at the

trial being as follows; plaintiff having testified: "I went

outside in the fall of 1901," question was then asked

her on cross-examination: "When did vou come back
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here?'' 'Counsel for plaintiff then made the following

objection:

"Mr. BRUXER.—I object as immaterial and irrele-

vant and not proper cross-examination. I have not

asked her anything about those years.

Which objection was sustained and exception taken

by defendant."

17. The Court erred in permitting the witness Mrs.

Louisa Rauma to testify over the objection and excep-

tion of the defendant as to the conversations she had

with Captain Tronsen in regard to the lot in contro-

versy, the question, objection and ruling of the Court

and answer of the witness being as follows:

"Q. State what conversation you had with Captain

Tronsen in regard to the lot?

Mr. ORTON.—I object as incompetent, irrelevant and

immaterial and hearsay.

The COURT.—Objection overruled. Exception taken

by the defendant

A. He said he is caring for it along until Mrs. Olsen

came back."

18. The Court erred in sustaining the objection in-

terposed by the plaintiff to the question asked the

witness Captain Tronsen, which read as follows:

"Q. State whether you represented yourself to Mr.

Lampe as the owner of the lot."

The objection and ruling of the Court being as fol-

lows:
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"Mr. BRUNER.—I object as immaterial, irrelevaut

and incompetent.

The COURT.—Sustained. Exception taken by de-

fendant."

Wherefore, said defendant prays that said judgment

may be reversed and a new trial granted herein.

IRA D. ORTON,

Attorney for Defendant.

[Endorsed] : No. 1180. Original. In the United

States District Court for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

blom, Defendant. Assignment of Errors. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Xome, Alaska. July 20, 1905. Geo.

Y. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, Attorney for Defendant. :McB.

In the rnited States District Court, for the District of

Alaska, Secoiid Division.

SARAH K. ROCKS,

vs.

E. O. LINDBLOM,

Plaintiff,

Defendant.

Petition for Writ of Error and Order Allowing Same.

Comes now the defendant, E. O. Liudblom, and feel-

ing himself aggrieved by the judgment made and en-
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tered bercnii ou the i'2{l day of May, 1905, and petitions

the Court to allow him a writ of error herein to the

United States Circnit Court of Appeals for tlie Ninth

Circuit, and further prays the Court to fix the amount

of security to be given by him on said writ of error.

Dated Nome, Alaska, July 20, 1905.

IRA D. ORTON,

Attorney for said Defendant.

Order

.

The foregoing petition for writ of error is hereby al-

lowed; the said defendant is to give a bond in the sum

of twenty-five hundred dollars, conditioned according

to law, to be approved by the undersigned Judge of this

court, and when so given and approved, to operate as a

supersedeas.

Done at Nome, Alaska, July 20, 190-5.

ALFRED S. MOORE,

Judge of the United States District Court, Dist. of

Alaska, Second Division.

[Endorsed] : No. 1180. Original. In the United

States District Court for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

blom, Defendant. Petition for Writ of Error and Order

Allowing Same. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. July 20, 1905. Ceo. V. Borchsenius, Clerk.

By Angus McBride, Deputy Clerk. Vol. 3 Orders and

Judgments, page 381. Ira D. Orton, Attorney for De-

fendant. McB.
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In the United Slates District Court for the District of Alaska,

Second Division.

SARAH K. ROCKS,

Plaintiff,

^s-
I No. 1180.

E. O. LINDBLOM,
Defendant.

Bond on Writ of Error.

Know all men by these presents that we, E. O. Lind-

blom as principal, and J. J. Cole and Eugene Chilberg,

as sureties, are held and firmly bound unto Sarah K.

Rocks, plaintiff in the above-entitled action, in the sum

of (f2500) twentj-five hundred dollars, for the payment

of which well and truly to be made, we bind ourselves,

our and each of our heirs, executors, administrators

and assigns, firmly by these presents.

Sealed with our seals and dated this 22d day of July,

1905.

^N'hereas, lately at a session of the United States Dis-

trict Court, for the District of Alaska, Second Division,

in an action pending in said court between Sarah K.

Rocks, plaintiff, and E. O. Lindblom, defendant, a judg-

ment was, on the 22d day of May, 1905, rendered and

entered in favor of said plaintiff and against said de-

fendant, and said defendant having obtained from said

District Court an order allowing a Avrit of error to the

United States Court of Appeals for the Ninth Circuit

to review said judgment, and a citation directed to the



said Sarah K. Rocks is about to be issued citing and

admonishing her to be and ajvpear at the United States

Circuit Court of Appeals for the Ninth Circuit, at San

Francisco, State of California.

NoAV, therefore, the condition of the above obligalion

is such that if the said E. O. Lindbloom, defendant, shall

prosecute his said writ of error to effect and answer

all damages and costs if he fails to make his ])lea good,

then this obligation shall be void; otherwise it shall

remain in full force and effect.

E. O. LINDBLOM. [Seal]

J. J. COLE. [Seal]

EUGENE CHILBERG. [Seal]

United States of America,
^
rss.

'

;

District of Alaska. J

J. J. Cole and Eugene Chilberg, being first duly

sworn, each deposes and says, that he is one of the sure-

ties to the foregoing bond; that he is worth the sum of

I2500.0O over and above all debts and liabilities, and

exclusive of property exempt from execution.

J. J. COLE.

EUGENE CHILBERG.

Subscribed and sworn to before me this 22d day of

July, 1905.

[Notarial Seal] L. F. THOMAS,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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Foregoing bond approved in open court this July 22d,

1905.

ALFRED S. MOOKE,
Judge United States District Court, District of Alaska,

Second Division.

[Endorsed]: Xo. 1180. Original. Jii the United

States District Court for the District of Alaska, Second

Division. Sarali K. IJocks, Plaintiff, vs. E. O. Lind-

blooni, Defendant. Bond on Writ of Error. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. July 22, 1905. Geo.

A'. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, .attorney for Defendant. Civil

Bonds, No. 3, page III. McB.

In the United States District Court for the District of Alaska,

Second Division.

SARAH K. ROCKS,

vs.

E. O LINDBLOOM,

Plaintiff,

Defendant.

Writ of Error (Copy).

United States of America—ss.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting;
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Because in the record and proceedings, as also in the

rendition of the judgineut of a ph'a whicli is in the said

District Oonrt, before yon. between Sarali K. Kocks,

phiintiff, and E. O. Lindblooni, defendant, a manifest er-

ror hath happened to the great damage of the said E.

O. Lindbloom, plaintiff in error, as by his complaint

appears.

We, being willing that error, if any hath been, should

be duly corrected, and full aiul speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judg'meut be therein given, that then, under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justice of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the City and County of

San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said Circuit on the 19th day of August, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct these errors what of right and ac-

cording to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 22d day of July, 1905.
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Attest Diy band and seal of the TTnited States Dis-

trict Court f<'.r tlie District of Alaska, Second Division,

at the Clerk's office at Nome, Alaska, this 22d day of

July, 1905.

GEO. V. BOliCHSENlUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1180. United States District Court,

District of Alaska. Sarah K. Bocks vs. E. O. Lind-

blom. Lodged Copy Writ of Error. Filed in the office

of the Clerk of the U. S. Dist. Court, Alaska. Second

Division, at Nome, Alaska. Jul. 22, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

The Within Copy of ^^'rit of Error Lodged in the Clerk's

Office for Plaintitf in Error, July 22, 1905. McB.

In the District Court in and for the District of Alaska, Sccwid

Division.

SARAH K. ROCKS,

Plaintiff,

"^^^

) No. 1180.

E. O. LINDBLOM AND JOHN DOE,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-
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going typewritten pages, from 1 to 102, both inclusive,

is a true and exact transcript of the complaint, sum-

mons, answer, reply, verdict, judgment, bill of excep-

tions, assignment of errors, petition for writ of error

and order allowing same, bond on writ of error, and

lodged copy writ of error, in the case of Sarah K. Rocks

vs. E. O. Lindblom and John Doe, No. 1180, this court,

and of the whole thereof as appears from the records

and files in my office at Nome, Alaska; and further cer-

tify that the original writ of error and original citation

in the above-entitled cause are attached to this tran-

script.

Cost of transcript, |30.80, paid by Ira D. Ortou, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of said court this 24th day of August,

A. D. 1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.
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In the United States District Court, for the District of

Alaska, Secmid Division.

SARAH K. EOOKS,

vs.

E. O. LINDBLOOM,

Plaintiff,

Defendant1

Writ of Error (Original).

United States of America;—ss.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

renditiou of the judgment of a plea which is in the said

District Court, before you, between Sarah K. Rocks,

plaintiff, and E. O. Lind bloom, defendant, a manifest ei-

ror hath happened to the great damage of the said E. O.

Lindbloom, plaintiff in error, as by his complaint ap-

pears.

We, being willing that error if any hath been, should

be duly corrected and full and speedy justice be done to

the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid and all things concerning the same, to the
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Justices of the United States Circuit Court of Appeals

for the Ninth Circuit, in the City and County of San

Francisco, in the State of California, together with this

writ, so as to have the same at the said place in said Cir-

cuit on the 19th day of August, 1905, that the record and

proceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done therein

to correct these errors what of right and according to

the law^s and customs of the United States, should be

done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 22d day of July, 1905.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at the

clerk's office at Nome, Alaska, this 22d day of July, 1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

[Endorsed]: Original No. 1180. In the United

States District Court, for the District of Alaska, Second

Division. Sarah K. Rocks, Plaintiff, vs. E. O. Lind-

bloom, Defendant. Writ of Error.
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In the United States District Court, for the District of

Alaska, Second Division.

SARAH K. ROCKS,

vs.

Plaintiff,

E. O. LINDBLOOM,

Defendant.

Citation.

United States of America^—ss.

To Sarah K. Rocks, Greeting.

You are liereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden in the city and

county of San Francisco, State of California, on the 19th

day of August, 1905, pursuant to a writ of error filed in

the clerk's office of the District Court of the United

States, for the District of Alaska, Second Division,

wherein E. O. Lindbloom is plaintiff in error, and you

are defendant in error to show cause, if any there be,

why the judgment in the said writ of error mentioned

should not be corrected and speedy justice should not

be done in that behalf.

Witness the Honorable MELVILLE W. FULLER,,
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Chief Justice of the Supreme Court of the United

States, this 22d day of July, 1905.

ALFKED S. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation admitted

July 24, 1905.

A. J. BRUNER,

Attorney for Sarah K. Rocks, Defendant in Error.

[Endorsed] : No. 1180. In the United States District

Court, for the District of Alaska, Second Division.

Sarah K. Rocks, Plaintiff, vs. E. O. Lindbloom, Defend-

ant. Citation.

[Endorsed] : No. 1218. United States Circuit Court

of Appeals for the Ninth Circuit. E. O. Lindbloom,

Plaintiff in Error, vs. Sarah K. Rocks, Defendant in Er-

ror. Transcript of Record. Upon Writ of Efror to the

United States District Court for the District of Alaska,

Second Division.

Filed September 14, 1905.

F. D. MONOKTON,
aerk.




